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IN THE UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF OHIO – Cincinnati Division 

HUNTER DOSTER, et. al.   : Case No.: 1:22-cv-00084 

     

 Plaintiff    : 

 

v.      : 

 

Hon. FRANK KENDALL, et. al.  : 

 

 Defendants    : 

 

RESPONSE TO GOVERNMENT’S BRIEF REGARDING MOTION FOR STAY 

PENDING APPEAL AND ADMINISTRATIVE STAY 

 The Government makes certain sweeping arguments that have already been fully briefed, 

and which this Court has emphatically rejected.  Two such arguments are that the Government is 

likely to succeed on the merits and that class certification was improper.  [See, e.g., Doc. 13, Doc. 

21; Doc. 27 Doc. 30, Doc. 34; Doc. 46; Doc. 47, Doc. 72].  Consequently, we will not repeat 

Plaintiffs’ rebuttal to all the Government’s arguments.  However, we note that other Courts have 

granted class certification on nearly identical claims.  See, e.g. U.S. Navy Seals, 1-26 v. Biden, 

NDTX 4:21-cv-01236, at Doc. 140 (Navy Class); Colonel Financial Management Officer, et. al. 

v. Lloyd Austin, et. al., MDFL 8:22-cv-1275, at Doc. 229 (entered earlier today, 8/18/2022) 

(Marine Corps). 

 We also note that, with the passage of time, the Government’s case continues to fall apart.   

For instance, the CDC recently released several new recommendations and made several 

statements concerning COVID-19.1 In particular: 

 
1 See Summary of Guidance for Minimizing the Impact of COVID-19 on Individual Persons, Communities, and Health 

Care Systems — United States, August 2022, https://www.cdc.gov/mmwr/volumes/71/wr/mm7133e1.htm, (last 

accessed Aug. 18, 2022). 
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1. The CDC now recognizes the immunity and protection provided to those who have 

previously recovered from a COVID-19 infection: “The risk for medically significant 

illness increases with age, disability status, and underlying medical conditions but is 

considerably reduced by immunity derived from vaccination, previous infection, or 

both, as well as timely access to effective biomedical prevention measures and 

treatments.”2   

2. The CDC also now confirms that “[h]igh levels of immunity and availability of 

effective COVID-19 prevention and management tools have reduced the risk for 

medically significant illness and death,” thus annihilating the Government’s argument 

regarding its allegedly compelling interest to reduce hospitalization and death among 

service members  solely by means of forced vaccination.3 

3. The “[C]DC’s COVID-19 prevention recommendations now no longer differentiate 

based on a person’s vaccination status because breakthrough infections occur, though 

they are generally mild, and persons who have had COVID-19 but are not vaccinated 

have some degree of protection against severe illness from their previous infection.”4 

4. Finally, “[R]eceipt of a primary series alone, in the absence of being up to date with 

vaccination through receipt of all recommended booster doses, provides minimal 

protection against infection and transmission.”5   

Thus, the CDC now refutes the Government’s allegedly compelling interest in forcing 

vaccination regardless of prior infection, and its purported inability to accommodate class 

 
2 Id. 

3 Id. 

4 Id. 

5 Id. 
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members’ religious beliefs.  In fact, the Government’s own declarant, the U.S. Air Force Chief of 

Immunization Healthcare Division, Defense Health Agency-Public Health directorate, relies 

entirely on the CDC’s recommendations in justifying the Government’s “vaccination is the only 

way” position.6   

And it’s not just the CDC that is factually undermining the Government’s untenable 

position.  Its own witnesses are piling on.  In U.S. Navy Seals, 1-26 v. Biden, 4:21-cv-01236, the 

Plaintiffs took the deposition of the Vice Chief of Naval Operations, Admiral Lescher, who 

testified by way of declaration in the District Court, similar to the Declarations offered by the 

Government in this case.  See Exhibit A.7  The Declaration of Admiral Lescher was relied on by 

Justice Kavanaugh in his concurring opinion in Austin v. United States Navy Seals, 142 S. Ct. 1301 

(2022), to grant a partial stay.  Incredibly (or maybe not so incredibly), Admiral Lescher admitted 

numerous times that he did not have the personal knowledge to attest to the facts set forth in his 

prior Declaration, and admitted that significant portions of his Declaration amounted to 

unsubstantiated speculation.  Including, for example, admitting that details regarding the effect 

COVID-19 had on naval ships was “not generally” within his purview and that he did not speak to 

individuals with such knowledge before drafting his declaration (Tr. at 22:11–22:20, 23:4–23:6, 

23:16–24:1), admitting he was unaware of any combat operations negatively impacted by COVID-

19 (Tr. at 33:18–34:8), or stating he was unaware of specific examples of COVID-19 made a 

medical evacuation more difficult (Tr. at 50:15–51:16).  In other words, the passage of time has 

only demonstrated the wisdom of this Court’s decision that the Government cannot meet its very 

high burden in this case.   

 
6 Exhibit 9, Doc. # 27-10, Declaration of Colonel Tonya Rans. 

7 All lettered Exhibits are attached hereto.  
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 As for the other arguments raised by the Government, they are conditioned upon a strained 

reading of the plain language of the Court’s Order or have otherwise been thoroughly analyzed 

and rejected by the Court.  [Doc. 77].  We address these other arguments below. 

1. What this Court ordered and the scope thereof 

The injunction, by its terms, only applies to members of the class.  Therefore, it only applies 

to “[a]ll active-duty, active reserve, reserve, national guard, inductees, and appointees of the 

United States Air Force and Space Force , including but not limited to Air Force Academy Cadets, 

Air Force Reserve Officer Training Corps (AFROTC) Cadets, Members of the Air Force Reserve 

Command, and any Airman who has sworn or affirmed the United States Uniformed Services Oath 

of Office or Enlistment and is currently under command and could be deployed.”  All of the past 

tense language within that definition makes clear that individuals must have met the criteria for 

that definition as of the date of the class modification, July 27, 2022 [Doc. 77].  Moreover, 

individuals must meet that criteria and must also have further: “(i) submitted a religious 

accommodation request to the Air Force from the Air Force’s COVID-19 vaccination requirement, 

where the request was submitted or was pending, from September 1, 2021 to the present” (i.e., 

July 27, 2022, the date of the Order); “(ii) were confirmed as having had a sincerely held religious 

belief substantially burdened by the Air Force's COVID-19 vaccination requirement by or through 

Air Force Chaplains; and (iii) either had their requested accommodation denied or have not had 

action on that request.”  

 Because all class membership requirements are stated in the past tense, including all of the 

requirements under (i), (ii), and (iii), which had to have been met by the date of the modified class 

order (i.e. July 27, 2022), there is no open-ended class.  The Government is wrong to argue 
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otherwise.  Simply put, the class is necessarily confined to those who met the class definition as 

of July 27, 2022.  This is a plain reading of the Court’s class definition. 

Finally, insofar as the restrictions on National Guard are concerned, the application of the 

injunction is limited to the enforcement of the Secretary of the Air Force’s vaccine mandate against 

those meeting the class definition.  It would therefore not apply to any vaccine requirement that 

was separately imposed by any Governor, State Adjutant General, state legislature, or separate 

state authority. 

After reading the Government’s brief, to avoid any ambiguity and to conserve judicial 

resources, Plaintiffs offered to enter into an Agreed Order with the Government in order to clarify 

these points related to the class definition and to the National Guard issue.  Predictably, the 

Government declined.  See Exhibit B.  To avoid the Government’s strained reading, which is what 

supports the majority of its argument, the Court should consider entering a further order clarifying 

the scope of its previous order, so as to avoid the Government making this same, strained argument 

on appeal.  We have tendered such an order.  See Exhibit D. 

2. The Government’s argument about the “expansion” of the class without briefing, 

allegations that class-wide relief was legal error, and standing of class members 

 

The Government argues that it was unfair to “expand” the class to “reserves,” “inductees,” 

“appointees,” and “members of the 54 Air National Guards of the States. . . .”  For several reasons, 

Plaintiffs respectfully disagree.   The Government further argues that it did not have the 

opportunity to brief the expansion issue.  It has now had that opportunity.  [Doc. 83]. 

Turning again to this Court’s order, this Court certified a class with regard to any active or 

active reserve member of the Air or Space Force to include Air Force Academy Cadets, Air Force 

Reserve Officer Training Corps (AFROTC) Cadets, Members of the Air Force Reserve Command, 
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and “any Airman who has sworn or affirmed the United States Uniformed Services Oath of Office 

and is currently under command and could be deployed.”  (Doc. 72). 

 However, this language was also limited to personnel “who: (i) submitted a religious 

accommodation request to the Air Force from the Air Force's COVID-19 vaccination requirement, 

where the request was submitted or was pending, from September 1, 2021 to the present; (ii) were 

confirmed as having had a sincerely held religious belief by or through Air Force Chaplains; and 

(iii) either had their requested accommodation denied or have not had action on that request.”   

By definition, Air Force ROTC Cadets are not on active duty or active reserves.  But they 

do go through the entire process of religious accommodation processing.  So what the Government 

calls an expansion was actually merely a clarification.  Further, it is only by meeting all of this 

Court’s requirements, all of which are stated in the past tense, that places someone within the class.  

Once again, this includes the requirements at (i), (ii), and (iii). 

 The Government next argues that Plaintiffs did not have standing to assert this relief [Doc. 

83 at pp.5-6] because the Government observes that no Plaintiff is a member of the National Guard, 

and none were inductees or appointees.  But typicality and commonality do not require such a 

showing.  Rather, it is sufficient that all Plaintiffs, like all others in the class, were subject to the 

same mandate imposed by Secretary Kendall, all going to the same appeal authority, Lt. General 

Miller, and all were subject to the same systemic discrimination.  Coleman v. GM Acceptance 

Corp., 220 F.R.D. 64, 86-90 (M.D. Tenn. 2004) (explaining that standing is determined with 

respect to the question of whether the individual Plaintiffs have standing and have been harmed, 

observing that “where the potential class members cannot be enumerated, attempting to conduct a 

standing analysis with respect to these unenumerated class members would be impossible,” and 
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class certification and definitions are appropriate “as long as the challenged policy or practice was 

generally applicable to the class as a whole”). 

  The Government repeats its argument that RFRA requires individualized consideration.    

RFRA does require individual consideration.  But the fact that the Government implemented a 

blanket policy of denials for every Air Force and Space Force member, other than those at the end 

of their term of service, while granting medical and administrative exemptions, rather than actually 

conducting that case-by-case assessment, as the Court has found [Doc. 47; Doc. 72], and as the 

Government has admitted in Court, is evidence of a systemic violation warranting systemic relief.  

[Doc.30-2, Transcript with Government admission about religious accommodations]. 

3. The Government’s argument about inconsistent judicial orders 

 

The Government again argues that class certification here conflicts with other cases and 

rulings that found that Defendants could substantially burden the religious freedom of service 

members, and they make the claim that having conflicting rulings is a good thing.  [Doc. 83 at 

pp. 8-9].  Nothing could be further from the truth.  First, avoiding conflicting rulings on identical 

facts and law is generally the point of class actions and certifications.  City of North Royalton v. 

McKesson Corp. (In re Nat'l Prescription Opiate Litig.), 976 F.3d 664, 674 (6th Cir. 2020) 

(“Rule 23 permits litigation classes primarily for the purposes of aggregating and adjudicating 

common claims for trial, which can avoid conflicting judgments in individualized proceedings 

and can more efficiently resolve the claims of the class through a single lawsuit.”) 

Second, to avoid the risk of inconsistent rulings in other class actions, some courts have 

excluded from the class persons who bring individual claims.  Here, if the Court desired, it could 
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exclude from the class those who are pursuing individual actions. 8  Vidal v. Wolf, 501 F. Supp. 3d 

117, 136-137 (NYED 2020).  Courts have wide discretion to modify the definition of a class.  

Powers v. Hamilton County Pub. Defender Comm'n, 501 F.3d 592, 619 (6th Cir. 2007) (“district 

courts have broad discretion to modify class definitions”). 

But equally, there is no inconsistency.  The Government cannot point to a single Court 

order that requires them to discriminate against the Plaintiffs or the class.  The denial of relief, is 

just that – it imposes no burden or requirement on the Government.  The same is true with court 

orders that direct more limited relief – the Government is not, by such orders, precluded from 

giving such persons more fulsome relief. 

4. The Government’s argument about the commissioning of officers or enlisting of new 

service members 

 

Plaintiffs have undertaken significant research on this issue in response to the 

Government’s arguments.  While there is no question that the Government and its officials have 

violated RFRA, not every harm can be remedied.  The Government is, unfortunately, correct that 

Orloff v. Willoughby, 345 U.S. 83, 90 (1953), states that “the commissioning of officers in the 

Army is a matter of discretion within the province of the President as Commander in Chief.”   We 

have found other cases beyond those cited by the Government, that state, as a matter of separation 

of powers, “[w]hatever control courts have exerted over tenure or compensation under an 

appointment, they have never assumed by any process to control the appointing power either in 

civilian or military positions.”  Dysart v. United States, 369 F.3d 1303, 1317 (Fed. Cir. 2004).  

 
8 The Court could exclude such individuals from the Class with the following additional language, which would have 

the effect of giving persons a reasonable opportunity to cease or stay in progress actions: “Excluded from the class is 

… or (ii) is deemed to have opted out, by asserting and maintaining a claim as a named or identified plaintiff (and not 

as a member of a class or a putative class) under RFRA or the First Amendment against the Government in relation 

to the vaccination mandate, in an action that is still pending on or after September 30, 2022, not inclusive of this 

action, or actions that are stayed pending final adjudication of this action.” 
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Thus, “the President's decision here whether or not to exercise his appointment power is 

discretionary, and we hold that the President cannot be compelled to appoint military officers.”  

Id. 

Unfortunately, and consistent with our duty of candor to the Court, Plaintiffs believe that 

this aspect of the injunction must be withdrawn.  We have proposed an order that does that. 

5. The Government’s argument about non-party state officials 

 

We have already addressed much of this with clarifying language.  Again, we have 

proposed an order that makes that clarification.  At bottom, the Government should not be able to 

avoid the requirements of RFRA because of the actions of others.  If the states want to impose a 

vaccination requirement and deny religious accommodations to it, so be it.  Litigation can be 

brought in those states over that issue.  But in the same vein, the violation here was by these 

Defendants, who systemically denied Air National Guard members’ requests for religious 

accommodations to the Secretary of the Air Force’s requirement.  And that should not be 

permitted. 

6. The Government’s argument about court martial stays is moot 

 

The Government complains the Court has stayed court-martial proceedings, but the 

Government’s own filing admits “they are not aware of any ongoing court-martial.” [Doc. 79].  

Instead, the Government suggests that the Court’s order should not apply to approximately 23 

administrative proceedings under 10 U.S.C. § 815 (Article 15) underway.  [Doc. 79].  They cite 

Schlesinger v. Councilman, 420 U.S. 738, 758 (1975) for the proposition that these administrative 

disciplinary measures should be permitted to continue, but by its language, (i) Schlesinger, 420 

U.S. 738 does not apply to non-court martials; and (ii) Schlesinger, 420 U.S. 738 merely indicates 

that proceeding through a court-martial process is not irreparable harm.  It does not speak to the 
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irreparable harm already found by this Court.  To deal with this argument by the Government, 

Plaintiffs withdrew it in the attached order, because, again, it applies to no one. 

7. The Government’s argument about lack of analysis in the class-wide preliminary 

injunction 

 

The Government claims the Court’s order lacked “analysis.”  (Doc. 83 at 11).  Of course, 

that views the Order in a vacuum.  This Court previously, and quite extensively, considered the 

issues in this case [Doc. 47; Doc. 72].  Any order must, therefore, be viewed in conjunction with 

all prior orders touching on the same matter. 

8. The Government’s argument about Novavax 

 

The Government next makes arguments about Novavax.  This Court already found that 

Plaintiffs met their evidentiary burden under RFRA.  However, we address the Governments’ most 

recent attempt to argue that they have not substantially burdened Plaintiffs’ sincerely held religious 

beliefs in light of the newest COVID-19 vaccine to receive emergency use authorization, Novavax. 

Specifically, the Government continues to falsely claim that Novavax is not morally problematic 

for those who object to vaccines which have a connection to aborted fetal tissue, and they again 

cite to Novavax’s self-serving and false public statements that its product has no connection to 

aborted fetal tissue.  The evidence is clear and admitted by Novavax itself: aborted fetal tissue was 

used to test its vaccine.9   

The Government then argues that Novavax will not be religiously objectionable to 

everyone who has an aborted fetal cell objection.  We acknowledge that service members who do 

not have an objection to vaccines tested on the cell line from an aborted child, and have no other 

 
9 https://wng.org/roundups/pro-lifers-question-novavaxs-fetal-tissue-claim-1655411473 (last visited 7/22/2022); 

https://personhood.org/2022/02/22/yes-novavax-used-hek293-an-aborted-fetal-cell-line/ (last visited 7/22/2022); 

https://www.lifesitenews.com/opinion/novavax-covid-jab-linked-to-aborted-fetal-cells-through-laboratory-testing/ 

(last visited 7/22/2022); see, also, Declarations of Plaintiffs, DE#30-4 through DE#30-20. 
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religious objection to Novavax, can receive this vaccine without violating their religious beliefs 

when it is soon available and FDA approved.10  The Government also fails to recognize that any 

Plaintiffs and class members who have since gotten a vaccine (like Lts. Ramsperger and 

McCormick), or will do so as this case progresses, still require ongoing relief to prevent 

Defendants from punishing them for their past non-compliance due to their religious beliefs.  

Ramsek v. Beshear, 989 F.3d 494, 500 (6th Cir. 2021) (declining to find claims moot because of 

possibility of prosecution for past non-compliance). 

Finally, the Government falsely claims that Plaintiffs must provide further evidence that 

every member of the class had his or her religious beliefs substantially burdened.  But this 

ignores its own dispositive evidence that a Chaplain has already confirmed the sincerity and 

substantial burdening of beliefs of each service member the Court defined as a class member. 

9. The Government’s argument about Exemption Statistics 

 

The Government next (and falsely) claims that exemption statistics support its argument 

that it is not systemically denying all religious exemptions.  However, the Government has 

admitted in Court that any and all religious exemptions are solely to be given to service members 

who are at the end of their terms of service.  [Doc.30-2, Transcript with Government admission 

about religious accommodations].  And the Government has come forward with no evidence to 

refute its prior in-court admission. 

10. The Government’s argument about lack of analysis in the class-wide preliminary 

injunction 

 

 
10 As an aside, for those Plaintiffs and class members whose only objection is the connection to aborted fetal cells 

(which is, admittedly, the vast majority), it is appearing more likely every day that a vaccine may come to market in 

the next 6 months that will alleviate those concerns.  https://ir.ocugen.com/news-releases/news-release-

details/ocugen-announces-fda-removes-clinical-hold-phase-23-clinical (last visited 7/22/2022).  Thus, and contrary to 

the misrepresentation contained throughout Defendants’ pleadings, Plaintiffs with those specific religious objections 

truly seek only a temporary exemption. 
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The Government also falsely claims that the Court’s Order lacked analysis on equities and 

public interest.  (Doc. 83 at 15).  Once again, that erroneously views the order in a vacuum.  This 

Court previously, and quite extensively, considered the issues in this case [Doc. 47; Doc. 72].  Any 

order must, therefore, be viewed in conjunction with all prior orders touching on the same matter.  

In any event, we have, again, proposed an order that does that. 

11. A stay is not warranted because the Government has failed to meet the stay factors 

In order to obtain a stay, Defendants must demonstrate: (1) the likelihood that the party 

seeking a stay will prevail on the merits of the appeal; (2) the likelihood that the movant will be 

irreparably harmed absent a stay; (3) the prospect that others will be harmed if the court grants the 

stay; and (4) the public interest in granting the stay. See Grutter v. Bollinger, 247 F.3d 631, 632 

(6th Cir. 2001).  As it turns out, those are the same factors that warrant the issuance of an injunction 

in the first place: “(1) the likelihood that the party seeking the stay will prevail on the merits; (2) 

the likelihood that the moving party will be irreparably harmed; (3) the prospect that others will 

be harmed by the stay; and (4) the public interest in the stay.” Crookston v. Johnson, 841 F.3d 396, 

398 (6th Cir. 2016); Dahl v. Bd. of Trs. of Western Mich. Univ., 15 F.4th 728 at 736 (6th Cir. 2021). 

 A. Likelihood of Success on the Merits 

Plaintiffs are likely to prevail on the merits, for substantially the same reasons that the 

Court previously stated in its decision for the original 18 Plaintiffs [Doc. 47].  The class definition, 

above, demonstrates that every member of the class will necessarily demonstrate both a sincerely 

held belief, as well as a substantial burdening of that belief.  That, then, shifts the burden to the 

Government to demonstrate that its requirement or order is in furtherance of a compelling 

governmental interest and is the least restrictive means of furthering that compelling governmental 

interest.  42 U.S.C. 2000bb. 
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The Government argues that statistics have changed and it has granted more religious 

exemptions since the initial preliminary injunction [Doc. 83], but, again, the Government has 

admitted in Court that it is only granting these exemptions to those who are at their end-of-service, 

while granting medical exemptions and administrative exemptions much more widely.  [Doc.30-

2, Transcript with Government admission about religious accommodations].  And the Government 

has not come forward with any evidence that this admission is no longer the case, even though the 

Government has the burden.  The Government makes much about the Novavax vaccine and a self-

serving, hearsay (and Plaintiffs object to this letter under FRE 803), untested letter from the 

manufacturer [Doc. 83 at pp. 12-13], but Plaintiffs have submitted declarations and evidence that 

suggests that the ties to aborted fetal tissue in confirmatory testing would likewise raise religious 

concerns.  [Declarations of Plaintiffs, Doc. 30-4 through Doc. 30-20].11  That said, if the Chaplain 

who made a determination of sincerity and substantial burden re-evaluates a particular class 

member in light of a new vaccine, and determines that the belief is no longer substantially 

burdened, then they would no longer meet the class definition. 

Most concerning as evidence of the patent discriminatory treatment at issue, is the 

Declaration of Major Andrea Corvi [Doc. 53-1], who was granted a medical exemption for 

pregnancy, but then denied a religious accommodation – no one suggests that her job duties, 

assignments, or interactions are in any way different – yet the Government accommodated her 

medical condition, and refused to accommodate her religious belief, both exemptions being 

temporary in nature.  The Plaintiff class has demonstrated a likelihood of success on the merits of 

their RFRA and First Amendment claims. 

 
11 See, also, https://wng.org/roundups/pro-lifers-question-novavaxs-fetal-tissue-claim-1655411473 (last visited 

7/22/2022); https://personhood.org/2022/02/22/yes-novavax-used-hek293-an-aborted-fetal-cell-line/ (last visited 

7/22/2022); https://www.lifesitenews.com/opinion/novavax-covid-jab-linked-to-aborted-fetal-cells-through-

laboratory-testing/ (last visited 7/22/2022); see, also, Declarations of Plaintiffs, Doc. 30-4 through Doc. 30-20. 
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B. Irreparable Harm 

While the Government has argued irreparable harm, so have the members of the class, from 

the loss of their constitutional and statutory rights.  Dahl, 15 F.4th 728, 735-736, holds that the 

loss these constitutional rights for the class are irreparable.  We have attached, hereto, the 

Declaration of Major Pottinger, and we remind the Court of the testimony of Lt. Colonel Stapanon 

at the Preliminary Injunction hearing: the Air Force is not meeting its pilot or other accession and 

enlistment goals.  [Doc. 45].12  The suggestion by Lt. General Schneider of irreparable harm 

because other Air Force members will have to deploy for the less than 2% of the Air and Space 

Force within the class, is incredible in light of the small percentage at issue, and relies upon the 

proposition that there are persons who would readily replace members of the class.  The testimony 

at the Preliminary Injunction Hearing by Lt. Colonel Stapanon, which recounted the training 

pipeline and a lack of fungibility, which only consisted of the Plaintiffs offering testimony, which 

was subject to adversarial testing by the Government, and in which the Government offered no 

live testimony to support its case, suggests that this is not the case and not the zero-sum game 

Defendants make it out to be.  The Court should find Lt. Colonel Stapanon’s testimony more 

credible than Lt. General Schneider because his testimony was subjected to and tested on cross-

examination. Irreparable harm thus favors the Plaintiff class.13 

 C. Harm to Others 

 
12 https://www.airforcetimes.com/news/your-air-force/2022/01/21/air-forces-enlisted-recruitment-pipeline-is-drying-

up-general-warns/ (last visited 8/18/2022). 

https://www.nbcnews.com/news/military/every-branch-us-military-struggling-meet-2022-recruiting-goals-officia-

rcna35078 (last visited 8/18/2022). 

13 If the Government would like to offer Lt. General Schneider’s testimony at a live hearing, or subject his testimony 

to cross-examination, similar to that conducted by VCNO Admiral Lescher, who offered a similar declaration that did 

not withstand cross-examination, the Court should be willing to reconsider his testimony. 
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As this Court has already concluded, “. . . the limited scope of this preliminary injunction 

will not cause substantial harm to the Air Force because ‘[Plaintiffs’] religious-based refusal to 

take a COVID-19 vaccine simply isn’t going to halt a nearly fully vaccinated Air Force’s mission 

to provide a ready national defense.’”  Doster, --- F. Supp.3d ---, 2022 U.S. Dist. LEXIS 59381 at 

48 (SDOH 2022) (citing Air Force Officer, --- F. Supp.3d ---, 2022 WL 468799, at *12 (NDGA 

2022)).  As in Dahl, 15 F.4th 728, 735-736, the harm to others suggested by Defendants appears 

to be “speculative.”  Similarly, in Dahl, the Sixth Circuit suggested this was the exact case in light 

of the low percentage of affected Air and Space Force members “does not limit [someone’s] 

exposure to unvaccinated [persons] at large.”  Notably, too, is the Air and Space Force’s ability to 

conduct its mission prior to the advent of these vaccines, [Declarations of Plaintiffs, Doc. 30-4 

through Doc. 30-20], or for months while exemption requests were pending. 

D. Public Interest 

Finally, “[p]roper application of the Constitution, moreover, serves the public interest.”  

Dahl, 15 F.4th 728 at 736. 

A stay is thus not warranted; however, as explained, some clarifications and 

modifications might be. 

II. Defendants do not face an irreparable harm from the preliminary injunction 

The Government argues that granting a preliminary injunction to the class would cause 

harm to Defendants.  [Doc. 83, PageID#4583].  Nevertheless, they fail to cite one instance of how 

the Air and Space Force has been harmed by these same unvaccinated Airmen (now class 

members) for the past two years.  Notwithstanding this, for 10, now going on 11, months, these 

same class members have been unable to travel, attend required schooling, and deploy.  Not 

because they were physically unable to travel or deploy, but because Defendants made the decision 
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to treat their unvaccinated service members this way once vaccines became available.  It is not 

surprising then that Lt. Gen. Schneider could not  cite a single example of this alleged irreparable 

harm in his declaration.14  The class he references that would cause this serious endangerment to 

the Air Force mission accounts for less than 2% of the entire Air and Space Force based on Lt. 

Gen. Schneider’s numbers, spread out over and between hundreds of thousands of other service 

members.15  Given that the Air and Space Force has systemically been driving out or coercing 

religious believers to accede to its vaccination requirement in the face of sincerely held religious 

beliefs, the actual numbers at this point are likely far less than that. 

 
14 Plaintiffs note that although not needed here, there is a large and growing body of evidence that unvaccinated 

individuals who have had COVID-19 are far more protected than those who are vaccinated with 1 dose of J&J or 2 

doses of an mRNA vaccine. So, it is unsurprising that Lt. Gen. Schneider cannot cite a single example of harm.  See, 

also, Effects of Previous Infection and Vaccination on Symptomatic Omicron Infections, New England Journal of 

Medicine, Altarawneh, et. al., June 15, 2022, https://www.nejm.org/doi/full/10.1056/NEJMoa2203965 (last visited 

7/25/2022). 

Protection of prior natural infection compared to mRNA vaccination against SARS-CoV-2 infection and severe 

COVID-19 in Qatar – “Natural infection was associated with stronger and more durable protection against infection, 

regardless of the variant, than mRNA primary-series vaccination.”  https://www.medrxiv.org/content/

10.1101/2022.03.17.22272529v1 (last visited 7/25/ 2022). 

SARS-CoV-2 Naturally Acquired Immunity vs Vaccine-induce Immunity, Reinfections versus Breakthrough Infections: 

a Retrospective Cohort Study – “Naturally acquired immunity confers stronger protection against infection and 

symptomatic disease caused by the Delta variant of SARS-CoV-2, compared to the BNT162b2 two-dose vaccine-

induced immunity.”  https://pubmed.ncbi.nlm.nih.gov/35380632/  (last visited 7/25/ 2022). 

Effects of Previous Infection and Vaccination on Symptomatic Omicron Infections – “The effectiveness of previous 

infection alone against symptomatic BA.2 infection was 46.1% (95% confidence interval [CI], 39.5 to 51.9). The 

effectiveness of vaccination with two doses of BNT162b2 and no previous infection was negligible (−1.1%; 95% CI, 

−7.1 to 4.6), but nearly all persons had received their second dose more than 6 months earlier… Previous infection 

alone, BNT162b2 vaccination alone, and hybrid immunity all showed strong effectiveness (>70%) against severe, 

critical, or fatal Covid-19 due to BA.2 infection. Similar results were observed in analyses of effectiveness against 

BA.1 infection and of vaccination with mRNA-1273.”  https://www.nejm.org/doi/pdf/10.1056/NEJM

oa2203965?articleTools=true  (last visited 7/25/ 2022) 

Duration of immune protection of SARS-Cov-2 natural infection against reinfection in Qatar – “Effectiveness of 

primary infection against severe, critical, or fatal COVID-19 reinfection was 97.3% (95% CI: 94.9- 98.6%), 

irrespective of the variant of primary infection or reinfection, and with no evidence for 

waning.”  https://www.medrxiv.org/content/10.1101/2022.07.06.22277306v1.full.pdf  (last visited 7/25/ 2022). 

15 “Similarly, an injunction expanded to apply to 10,000 or more service members. . .” and “As of March 14, 2022, 

the Department of the Air Force had approximately 501,00 uniformed Service members - . . .” Doc # 73-1, PAGEID 

# 4490, 4493.  
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The Government makes the claim that the members of the class (again, less than 2% of the 

total force), take up space for others who would get vaccinated.  Well, we know that is not true: 

the military, including the Air and Space Force, is in dire straits from a current recruiting crisis, 

and has not met its recruiting goals this year.16  (Declaration Pottinger). 

The Government’s solution?  Separate more people in the face of this recruiting crisis.  Of 

course, if one stops to analyze the situation, the Government might find that the systemic religious 

discrimination it engages in has something to do with its current recruiting crisis. 

The Government argues that keeping these members on hand and unvaccinated puts more 

of a burden on other airmen and guardians.  No – the Government’s decision not to deploy them 

does (a decision we do not dispute they have the authority to do).  And, again, the Government’s 

suggestion rests upon the faulty premise that these airmen and guardians will be readily replaced.  

The Court has already seen and taken evidence of pilot shortages and the pipeline to train them 

that takes years.  We have submitted, in connection with this Response, a Declaration from Major 

Pottinger (one of the Class Representative Plaintiffs).  A few days before this Court’s preliminary 

injunction, he was pulled from aeronautical orders and “grounded.”  (Declaration Pottinger, 

attached as Exhibit C).  That, of course, was well within the operational/deployment exception.17  

But in light of a known severe shortage of pilots, out of necessity his Commander reinstated his 

flying orders.   Id.  The same is true with everyone in the class – particularly in the face of a 

recruiting shortage. 

 
16 https://www.nbcnews.com/news/military/every-branch-us-military-struggling-meet-2022-recruiting-goals-officia-

rcna35078 (last visited 8/18/2022). 

17 The Government also argues that the prohibition on them continuing reservists on “no pay, no 

points,” is somehow an operational, assignment, or deployment decision.  That is absurd.  They 

can, if they wanted, let those reservists sit at home and collect pay and points, could instead 

assign them to fold towels at the base gym, could ground them, as they did to Major Pottinger, 

until they realized they needed him to fly to fill shortages, the decision is strictly theirs. 
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As this Court has already concluded, “. . . the limited scope of this preliminary injunction 

will not cause substantial harm to the Air Force because ‘[Plaintiffs’] religious-based refusal to 

take a COVID-19 vaccine simply isn’t going to halt a nearly fully vaccinated Air Force’s mission 

to provide a ready national defense.’”  Doster v. Kendall, --- F. Supp.3d ---, 2022 U.S. Dist. LEXIS 

59381 at 48 (SDOH 2022) (citing Air Force Officer v. Austin, --- F. Supp.3d ---, 2022 WL 468799, 

at *12 (NDGA 2022)).  The continued preservation of Constitutional rights is always in the public 

interest and here it is no different.  Dahl v. Bd. of Trs. of Western Mich. Univ., 15 F.4th 728 at 736 

(6th Cir. 2021) (“it is always in the public interest to prevent the violation of a party’s constitutional 

rights.”). 

III. The balance of harms and public interest support the preliminary injunction 

The Government argues that the class-wide preliminary injunction is not supportable under 

the balance of harms and public interest prongs.   

As this Court has already concluded, “. . . the limited scope of this preliminary injunction 

will not cause substantial harm to the Air Force because ‘[Plaintiffs’] religious-based refusal to 

take a COVID-19 vaccine simply isn’t going to halt a nearly fully vaccinated Air Force’s mission 

to provide a ready national defense.’”  Doster, --- F. Supp.3d ---, 2022 U.S. Dist. LEXIS 59381 at 

48 (citing Austin, --- F. Supp.3d ---, 2022 WL 468799, at *12).   

IV. Conclusion 

The Government’s Motion should be denied, except to the extent we concede certain 

issues.    A proposed order is attached.  
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Plaintiffs-Appellees hereby move to supplement the record before this Court with 

the deposition transcript of Admiral William K. Lescher. In support, Plaintiffs-

Appellees state as follows: 

1. On January 24, 2022, Defendants filed the Declaration of Admiral 

William Lescher, Vice Chief of Naval Operations (the “Declaration”) in support of 

their Motion for a Partial Stay Pending Appeal. ROA.22-10534.2578-96. In the 

Declaration, Admiral Lescher makes factual assertions regarding various topics, 

including the harm the district court’s injunction would cause to the Navy, the 

necessity of the Navy’s COVID-19 vaccine mandate, and COVID-19’s threat to the 

Navy. See generally id. 

2. The Declaration is a key piece of evidence in this case. In fact, when the 

Supreme Court granted Defendants’ Motion for Partial Stay, Justice Kavanaugh 

cited the Declaration as a reason for granting the partial stay. Austin v. U. S. Navy 

Seals 1–26, 142 S. Ct. 1301, 1302 (2022) (Kavanaugh J., concurring). Defendants also 

cite the Declaration extensively in their Opening Brief and in their Supplemental 

Brief and argue the statements made in the Declaration and Admiral Lescher’s 

resulting judgment are entitled to deference. See Opening Br. at 35-38; Supp. Br. at 

16.  

3. Recently uncovered facts illustrate that the Declaration is entitled to no 

such deference. On June 30, 2022, Plaintiffs deposed Admiral Lescher. During the 

deposition, Admiral Lescher demonstrated numerous times that he did not have the 

personal knowledge to attest to the facts set forth in the Declaration and that 

significant portions of his declaration amount to unsubstantiated speculation. See, 
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e.g., Mot. Appx. Ex. A (Tr. at 22:11–22:20, 23:4–23:6, 23:16–24:1 (stating details 

regarding the effect COVID-19 had on naval ships was “not generally” within his 

purview and that he did not speak to individuals with such knowledge before drafting 

his declaration)); 1 id. at 33:18–34:8 (stating he was unaware of any combat operations 

negatively impacted by COVID-19);2 id. at 50:15–51:16 (stating he was unaware of 

specific examples of COVID-19 made a medical evacuation more difficult, was 

contracted through a rebreathing device, or was contracted on a submarine);3 id. at 

 
1 Q  Do you know how many other ships, other than the 22 you mentioned 

that currently have COVID cases, were unable to accomplish their 
mission prior to the vaccine mandate as a result of COVID-19 infections 
other than ROOSEVELT?  
A Again, that type of detail is not generally in the purview of the vice 
chief. 
. . .  
 
Q Did you speak with any of those individuals [with knowledge about 
the ships] prior to or while preparing your -- your declaration concerning 
this statement or – or any other statements contained herein?  
A . . . nothing specific in the context of this declaration.  
 

2 Q Okay. Can you identify any combat operations or combat missions that 
could not be completed successfully as a result of COVID-19? 
A . . . I believe the most accurate response to that is I’m unaware of any 
combat failure, as well I’m -- because those type of details and missions 
would not be under the purview of the vice chief . . . . 
 

3 Q Okay. Do you -- can you identify any Naval Special Warfare missions 
in which COVID-19 infection prevented a medical evacuation of a 
Service member?  
. . .  
A No. 
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73:16–73:20 (stating he had not had any discussions with individuals with relevant 

knowledge regarding missions impacted by COVID-19 prior to signing his 

declaration);4 id. at 81:19–82:1 (stating he did not review any documents or reports 

while reviewing and editing his declaration).5  

4. The district court correctly rejected Defendants’ arguments that courts 

owe blind deference to military commanders on matters implicating the Religious 

Freedom Restoration Act (RFRA). Admiral Lescher’s deposition testimony bolsters 

 
Q Could you -- can you identify or are you aware of any instances in 
which COVID-19 made a medical evacuation of a Service member more 
difficult? 
A No. 
 
Q Can you identify any instances in which a Naval Special Warfare 
Service member contracted COVID-19 as a result of using a re-breathing 
device? 
A Again, I would -- that would not be something that I would become 
aware of, but the answer is no. 
 
Q Okay. And can you identify any instances in which Service members 
deployed on a submarine -- Naval Special Warfare Service members 
deployed on a submarine contracted COVID-19? 
A I’m unaware. 
 

4 Q Okay. And so prior to -- prior to executing your declaration, you had 
not had those conversations about any specific Naval Special Warfare 
missions that had been impacted by – [COVID?] 
A Correct. 
 

5 Q Okay. So you don’t recall looking at any -- any documents, reports or 
other types of information when you were reviewing, editing the draft 
of your declaration. Is that right?  
A That’s correct. 
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this conclusion and demonstrates that this Court should not rely upon the 

Declaration while considering Defendants’ appeal, or at minimum, should give it the 

weight appropriately given to hearsay statements made without personal knowledge. 

So that the Court may decide the proper weight that it should give to the Declaration 

in deciding this appeal, this Court should allow Plaintiffs to supplement the record 

with of the transcript of Admiral Lescher’s deposition.  

5. Admiral Lescher’s deposition testimony will also be helpful to the 

Court in deciding the legal issues in this appeal: namely, whether the Navy has a 

compelling interest that justifies the vaccine mandate as applied to religious 

objectors, and whether the mandate is the least restrictive means available to 

accomplish that interest. For instance, Admiral Lescher testified at length about his 

understanding that Religious Accommodation requests should be considered based 

on detailed individual circumstances and also take into account the recommendation 

of the commanding officer of the individual requesting accommodation. See, e.g., 

Mot. Appx. Ex. A (Tr. at 17:13–18:5, 61:19–62:4, 62:17–63:1, 138:11–139:19). This is 

relevant because as Defendants emphasize in arguing for deference to Lescher’s 

assertions, Admiral Lescher is the “second-highest uniformed officer in the Navy.” 

Opening Br. 35. Admiral Lescher also testified about the Navy’s permissive attitude 

toward individuals at recognized high risk for complications or severe cases of 

COVID-19, in contrast to its treatment of religious objectors. See, e.g., Mot. Appx. 

Ex. A (Tr. at 155:14–157:16, 159:1–159:6, 165:7–167:7, 170:18–173:3).  

6. Courts have long recognized that they have the authority to permit the 

appellate record to be supplemented when doing so would be in the interest of 
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justice. Gibson v. Blackburn, 744 F.2d 403, 405 n.3 (5th Cir. 1984); see also Ross v. 

Kemp, 785 F.2d 1467, 1474 (11th Cir. 1986) (recognizing the court’s “inherent 

equitable authority to enlarge the record and consider material that has not been 

considered by the court below”); Turk v. United States, 429 F.2d 1327, 1329 (8th Cir. 

1970) (authorizing enlargement of record on appeal with preliminary hearing 

evidence not presented to trial court if it is “in the interest of justice” to do so); 

Gatewood v. United States, 209 F.2d 789, 792 n. 5 (D.C. Cir. 1953) (considering a 

transcript of preliminary proceedings which had not been before trial court because 

it was in interest of both parties and due administration of justice).  

7. Courts address requests to supplement an appellate record on a case-

by-case basis. Ross, 785 F.2d at 1474; see also Singleton v. Wulff, 428 U.S. 106, 121 

(1976) (stating the “matter of what questions may be taken up and resolved for the 

first time on appeal is one left primarily to the discretion of the courts of appeals, to 

be exercised on the facts of individual cases.”). 

8. Factors courts consider when examining a request for supplementation 

include whether the supplemental materials contain information that will illuminate 

an issue before the court and whether remanding the case to the district court for 

consideration of the additional material would be contrary to both the interests of 

justice and the efficient use of judicial resources. See Vital Pharms., Inc. v. Alfieri, 23 

F.4th 1282, 1288 (11th Cir. 2022) (allowing supplementation because the 

supplemental material illuminated an important issue in the appeal); Teamsters Loc. 

Union No. 117 v. Washington Dep’t of Corr., 789 F.3d 979, 986 (9th Cir. 2015) 

(allowing supplementation for the limited purpose of confirming harms 
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acknowledged by a party in general terms during discovery and because a remand 

would merely prolong the proceedings); Ross, 785 F.2d at 1475 (discussing the 

factors); see also Gibson, 744 F.2d at 405 n.3 (permitting supplementation because 

remanding the case would unnecessarily prolong proceedings and because the 

evidence confirmed the proper resolution of the case).  

9. Here, the interests of justice weigh in favor of allowing 

supplementation. The preliminary injunction at issue in this interlocutory appeal 

was partially stayed by the Supreme Court. The important issues in this case show 

that supplementing the record with this pertinent information will be helpful to the 

Court. Further, the deposition transcript that Plaintiffs seek to submit to this Court 

undermines a key piece of evidence that was cited by Justice Kavanaugh as a reason 

for partially staying the injunction and deferring to high-ranking military officials. 

Austin, 142 S. Ct. at 1302 (Kavanaugh J., concurring). As demonstrated by Admiral 

Lescher’s deposition testimony, the Declaration was largely speculation and factual 

allegations that were beyond Admiral Lescher’s personal knowledge. Illumination of 

these facts is essential as this Court considers whether the district court’s 

preliminary injunction was an abuse of discretion.  

10. Further, remanding the case for the district court to consider this evidence 

would not be a good use of judicial resources. The district court already rejected the 

assertions in the Declaration when it denied Defendants’ Motion to Stay the 

Preliminary Injunction. See ROA.22-1077.2964-73. Asking the district court to reach 

this conclusion again with evidence that bolsters the conclusion the court already 

reached would unnecessarily prolong the resolution of this case. Thus, to aid the 
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Court in deciding the issues pending in this interlocutory appeal and to preserve 

judicial resources, Plaintiffs request that the record on appeal be supplemented with 

the transcript from Admiral Lescher’s deposition.6 In the alternative, Plaintiffs 

request that the Court take judicial notice of the transcript. See Hall v. City of 

Houston, No. 21-20451, 2022 WL 3031306, at *2 (5th Cir. Aug. 1, 2022) (judicial 

notice appropriate where facts “can be accurately and readily determined from 

sources whose accuracy cannot reasonably be questioned.” (quoting Fed. R. Civ. P. 

201)). 

11. Counsel for Plaintiffs-Appellees conferred with counsel for 

Defendants-Appellants regarding this Motion and the relief requested. Defendants-

Appellants oppose the relief sought by this Motion.  
  

 
6 Defendants are not prejudiced by this request as they rely on Admiral 

Lescher’s Declaration on appeal, they can respond to any arguments regarding the 
testimony in their reply brief, and they had an opportunity to make objections and 
ask questions during Admiral Lescher’s deposition. They have also submitted an 
errata sheet, which is included in the appendix to this motion. See Mot. Appx. Ex. C. 
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Conclusion 

For the foregoing reasons, the Court should grant the motion to supplement the 

record.  

               Respectfully submitted. 
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Certificate of Conference 

On August 15 and 16, 2022, the undersigned conferred by e-mail with Sarah 

Clark, counsel for Defendants-Appellants, regarding this Motion. Defendants-

Appellants oppose the relief sought on the grounds that the deposition transcript is 

not a part of the record under Federal Rule of Appellate Procedure 10 but will not 

file a further response. 
 

/s/ Heather Gebelin Hacker  
HEATHER GEBELIN HACKER 

Certificate of Service 

On August 16, 2022, this motion was served via CM/ECF on all registered 

counsel and transmitted to the Clerk of the Court. Counsel further certifies that: 

(1) any required privacy redactions have been made in compliance with Fifth Circuit 

Rule 25.2.13; (2) the electronic submission is an exact copy of the paper document 

in compliance with Fifth Circuit Rule 25.2.1. 
 

/s/ Heather Gebelin Hacker  
HEATHER GEBELIN HACKER 

Certificate of Compliance 

This brief complies with: (1) the type-volume limitation of Federal Rule of 

Appellate Procedure 27(d)(2)(A) because it contains 1824 words, excluding the parts 

exempted by Rule 27(a)(2)(B); and (2) the typeface and type style requirements of 

Rule 27(d)(1)(E) because it has been prepared in a proportionally spaced typeface 

(14-point Equity) using Microsoft Word (the program used for the word count).  
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1                  UNITED STATES DISTRICT COURT
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2                      FORT WORTH DIVISION

3

     --------------------------------------
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     themselves and all others similarly    :
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     DISPOSAL TECHNICIAN 1, on behalf of    :
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7      U.S. NAVY SPECIAL WARFARE COMBATANT    :

     CRAFT CREWMEN 1-5; and U.S. NAVY       :
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                                            : Case Number:
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                                            : 4:21-cv-01236

10      vs.                                    :

                                            :

11      LLOYD J. AUSTIN, III, in his official  :

     capacity as Untied States Secretary    :

12      of Defense; UNITED STATES DEPARTMENT   :

     OF DEFENSE; CARLOS DEL TORO, in his    :

13      official capacity as United States     :

     Secretary of the Navy,                 :

14           Defendants.                       :

     ---------------------------------------

15

16        VIDEOTAPED DEPOSITION OF ADMIRAL WILLIAM LESCHER

17      DATE:          June 30, 2022

18      TIME:          8:02 a.m. to 2:44 p.m.

19      LOCATION:      Naval Air Systems Command
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21
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Page 6

1                      P R O C E E D I N G S

2                          * * * * * * *

3                     VIDEOGRAPHER:  Good morning.  We are

4       on the record.  The time is 8:02 a.m.  And today's

5       date is Thursday, June the 30th 2022.  Please note

6       that the microphones are sensitive and may pick up

7       whispering and private conversations.  Please mute

8       your phones at this time.

9                     Audio and video recording will

10       continue to take place until all parties agree to

11       go off the record.

12                     This begins Media Unit Number 1 in

13       the video-recorded deposition of William Lescher,

14       taken by counsel for the Plaintiff in the matter

15       of U.S. Navy SEALs, et al. versus Lloyd Austin.

16                     This case is being filed in the

17       U.S. -- United States District Court, Northern

18       District of Texas, Fort Worth Division.  The case

19       Number is 4:21-CV-012360.

20                     The location for today's deposition

21       is the Naval Air Systems Command Washington

22       Liaison Office, located at 701 South Courthouse

Page 7

1       Road in Arlington, Virginia.

2                     My name is Ryan Heathcock from the

3       firm Veritext Legal Solutions, and I am the

4       videographer.  The court reporter today is

5       Ms. Felicia Newland, also representing Veritext

6       Legal Solutions.

7                     I am not authorized to administer

8       an oath.  I am not related to any party in this

9       action, nor am I financially interested in the

10       outcome.

11                     Counsel and all present in the room

12       and everyone -- well, there's no one attending

13       remotely -- will now state their appearances and

14       affiliations for the record.

15                     MR. STEPHENS:  Andrew Stephens,

16       Hacker Stephens, LLP for the Plaintiffs.

17                     MS. HACKER:  Heather Hacker, Hacker

18       Stephens, LLP for the Plaintiffs.

19                     MR. BERRY:  Michael Berry, First

20       Liberty Institute for the Plaintiffs.

21                     MS. RANDALL:  Holly Randall, First

22       Liberty Institute for the Plaintiffs.

Page 8

1                     MR. CARMICHAEL:  Andrew Carmichael,

2       DoJ, for the Defendants.

3                     MS. YANG:  Catherine Yang, DoJ for

4       the Defendants.

5                     CAPTAIN JOSEPHSON:  Captain Elizabeth

6       Josephson, JAG Corps, United States Navy.

7                     COMMANDER ERIC OSTERHUES:  Commander

8       Eric Osterhues, JAG Corps, United States Navy.

9                     MS. HECKER:  Karen Hecker, DoD,

10       Office of General Counsel.

11                     COMMANDER PATRICE HENTZ:  Commander

12       Patrice Hentz, United States Navy.

13                     LCDR WILL BURROUGHS:  Lieutenant

14       Commander Will Burroughs, JAG Corps, United States

15       Navy.

16                     VIDEOGRAPHER:  Thank you very much.

17                     At this time, will the court

18       reporter please swear in the witness?

19                 (Witness duly sworn.)

20                     VIDEOGRAPHER:  Counsel, you may

21       proceed.

22                           * * * * * *

Page 9

1       Whereupon,

2                     ADMIRAL WILLIAM LESCHER

3      was called as a witness and, having been first duly

4      sworn, was examined and testified as follows:

5              EXAMINATION BY COUNSEL FOR PLAINTIFFS

6       BY MR. STEPHENS:

7               Q     Good morning, Admiral Lescher.

8               A     Good morning.

9               Q     My name is Andrew Stephens.  I'm a

10       lawyer in Austin, Texas.  I am one of the lawyers

11       representing the Plaintiffs in the lawsuit United

12       States Navy SEALs 1 through 26, et al. versus

13       Austin, pending in the Northern District of Texas

14       Federal Court.

15                     Are you familiar with that lawsuit?

16               A     I am.

17               Q     Could you just tell me generally what

18       you know about that lawsuit.

19               A     The Plaintiffs assert that the

20       department's mandatory vaccination policy violates

21       their right to religious freedom.

22               Q     Have you offered any sworn testimony
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Page 10

1       in that lawsuit?

2               A     I have not.

3               Q     Have you offered a sworn declaration

4       in the lawsuit?

5               A     I have.

6               Q     Okay.  And you understand that you're

7       here today to give a deposition in the lawsuit.  Is

8       that right?

9               A     Yes.

10               Q     Have you been deposed before?

11               A     I have not.

12               Q     The -- I'd like to hand you what we

13       will mark as Lescher Deposition Exhibit 1, which is

14       a copy of your declaration.

15                 (Lescher Deposition Exhibit Number 1

16                 marked for identification.)

17       BY MR. STEPHENS:

18               Q     And while we do that, the court

19       reporter will put the exhibit number on it and hand

20       you the exhibit.

21                     Admiral Lescher, in a deposition, you

22       understand that you're under oath and that you've

Page 11

1       sworn to tell the truth.  Is that correct?

2               A     That is correct.

3               Q     And there's no reason sitting here

4       today that you wouldn't be able to testify

5       truthfully and honestly in this --

6               A     That's correct.

7               Q     -- lawsuit?

8                     It's difficult sometimes during a

9       deposition, I have a tendency to do it as well, to

10       be conversational and interrupt each other.  I'll

11       do my best not to interrupt you.  And I would ask

12       that you do the same so that the court reporter can

13       transcribe the full question without making a

14       transcript that's difficult to follow.

15                     I have no doubt the court reporter

16       will remind us to slow down and not interrupt if we

17       have that issue, but the deposition -- the

18       Deposition Exhibit 1 that I just handed you, are

19       you familiar that document?

20               A     Yes.

21               Q     And what is it?

22               A     It's my declaration to the court.

Page 12

1               Q     Okay.  And this is the declaration

2       that I asked about and that you testified you

3       submitted in this lawsuit.  Is that right?

4               A     That's correct.

5               Q     You signed that declaration under

6       oath.  Is that correct?

7               A     That's correct.

8               Q     I'm going to mark this as Deposition

9       Exhibit 2.

10                 (Lescher Deposition Exhibit Number 2

11                 marked for identification.)

12       BY MR. STEPHENS:

13               Q     Okay.  Have you seen the document

14       that's been marked as Deposition Exhibit 2 before?

15               A     No, I have not.

16               Q     Okay.  I'll represent to you that

17       this is a notice of -- amended notice of deposition

18       provided to your counsel, giving notice of the

19       deposition that's being taken today in the lawsuit

20       U.S. Navy SEALs 1 through 3 versus Austin.  And you

21       can set that to the side.

22                     Turning back to Lescher Deposition

Page 13

1       Exhibit 1, a copy of your declaration, how did you

2       come to submit that testimony?

3                     Were you ordered to do so or did you

4       decide on your own to do that?

5               A     I was not ordered to do so.

6               Q     Okay.

7                     MR. CARMICHAEL:  Objection.  That's a

8       compound question.

9                     You can answer, sir.

10                     THE WITNESS:  Okay.  My JAG came to

11       me and represented that this would be helpful to

12       the department's case to continue our vaccine

13       policy.

14       BY MR. STEPHENS:

15               Q     Okay.  And who specifically from JAG

16       made that request -- or made that representation to

17       you?

18               A     My JAG.

19               Q     Okay.

20               A     Captain Josephson.

21               Q     I'm sorry, who was that?

22               A     Captain Josephson.
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Page 14

1               Q     Had you had any involvement or

2       knowledge of this lawsuit prior to that time?

3               A     No involvement.  Knowledge of it.

4               Q     Okay.  Approximately when were you

5       asked to provide the declaration testimony in the

6       lawsuit, if you recall?

7               A     So the declaration, I see, was

8       submitted in January of this year.  It would have

9       been in that general time frame.

10               Q     Okay.  And when did you start working

11       on the declaration, do you recall?

12               A     Again, not a specific date.

13               Q     Okay.  Did you draft the declaration?

14               A     I did not.

15               Q     Okay.  Did you draft any part of the

16       declaration?

17               A     Well, to be clear, a draft was

18       provided to me and then I reworked that

19       significantly.  So I went through it sentence by

20       sentence and made significant edits to it.

21               Q     Okay.  Was there one draft or more

22       than one draft that you exchanged with -- I assume

Page 15

1       the draft came to you from JAG.  Is that correct?

2               A     Correct.

3                     MR. CARMICHAEL:  Objection as to --

4       or that it calls for attorney-client privilege as

5       to what was in the drafts.

6       BY MR. STEPHENS:

7               Q     I don't want -- I'm not -- I don't

8       want to ask you any questions or have you answer or

9       tell me any specific -- the substance of any

10       specific communications you had with your counsel.

11       My question is:  If you recall, how many drafts you

12       exchanged back and forth with JAG or with DoJ?

13               A     So there were multiple iterations.

14       The draft came to me.  I reworked it.  I had

15       questions, made some changes.  And as I said, that

16       occurred at least twice.

17               Q     Okay.  In paragraph 1 of your

18       declaration, that's been marked as Deposition

19       Exhibit 1, the bottom of the first page, the last

20       sentence begins, "The statements made in this

21       declaration are based on my personal knowledge, my

22       military judgment and experience, and on

Page 16

1       information that has been provided to me in the

2       course of my official duties."

3                     The second part of that sentence

4       continues on the top of page 2.

5                     Do you see that sentence?

6               A     I do see that.

7               Q     Is that -- that statement true and

8       accurate?

9               A     Yes.

10               Q     Okay.  As we go through your

11       declaration, I'll have a number of questions as to

12       the information that you relied on in preparing and

13       as support or evidence for some of the statements

14       contained in the declaration.

15                     In -- in the first -- the second

16       sentence of paragraph 2 on page 2 of Deposition

17       Exhibit 1, you -- you testified -- and I say

18       testified because a declaration is sworn

19       testimony -- that you believe the Court's

20       injunction will cause immediate harm to the Navy.

21                     Do you see that language?

22               A     I do see that language.

Page 17

1               Q     How would the Court's injunction

2       cause immediate harm to the Navy?

3               A     Waivers to our medical readiness

4       standards introduce risk because they lower the

5       medical readiness standard.  The Navy's approach is

6       to manage that risk on a case-by-case basis and

7       make specific risk decisions.  The preliminary

8       injunction takes that away from the Navy, so it

9       removes our ability to manage the risk we're

10       exposed to with this virus.

11               Q     Prior to the preliminary injunction

12       being entered by the District Court in this

13       lawsuit, did the Navy conduct a case-by-case

14       analysis of the risk associated with each

15       individual religious accommodation request

16       pertaining to the vaccine?

17               A     Each religious accommodation request,

18       yes, is an individual case.

19               Q     Okay.  And did the Navy conduct -- or

20       you mentioned a case by case --

21               A     So each case is evaluated on its

22       merits.
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Page 18

1               Q     Okay.  So, to your knowledge, were

2       each of the religious accommodation requests that

3       were submitted by the class members in this lawsuit

4       evaluated on a case-by-case basis?

5               A     That's my understanding.

6               Q     Did you have any role in that

7       analysis?

8               A     I did not.

9               Q     And do you know who did?

10                     Do you know who did?

11               A     Again, so the vice chief does not

12       have a role in the religious accommodation process.

13       So I have a general understanding of that process,

14       which is the requests go to the immediate commander

15       of the 06 level, from there to the bureau to the

16       Chief of Naval Personnel to adjudicate it, with the

17       appeal authority being the Chief of Naval

18       Operations.

19               Q     In the middle of paragraph 2 of your

20       declaration, there's a sentence that states, "The

21       Court's injunction directly impacts the Navy's

22       ability to carry out its responsibilities to

Page 19

1       protect and maintain the health and safety of our

2       Force, in particular our ability to halt the spread

3       of COVID-19 through a mandatory vaccination

4       requirement."

5                     Do you see that language?

6               A     I do.

7               Q     What -- what did you rely on as

8       evidence or data or information to support or reach

9       that conclusion or that assertion?

10               A     In terms of directly impacting the

11       Navy's ability to carry out its responsibilities,

12       this is the issue of not -- the injunction

13       precluding the ability of the Navy to examine these

14       waivers on a case-by-case basis.

15                     If the issue is what information do I

16       deduce that was required to maintain the health and

17       safety of our Force, so the Navy has, since the

18       onset of COVID, significant experience in the

19       impact of that virus on our Force.

20               Q     So in the second clause of the

21       sentence it says, "In particular, our ability to

22       halt the spread of COVID-19 through a mandatory

Page 20

1       vaccination requirement."

2                     How did the injunction affect the

3       Navy's ability to halt the spread of COVID-19?

4               A     By precluding the Navy from making

5       those judgments on a case-by-case basis, it would

6       provide a blanket ability for unvaccinated

7       individuals to move into our operational forces.

8       Again, exposing us to unmanaged risks.

9               Q     Did you make a determination or

10       review any data or information for purposes of

11       evaluating for -- of evaluating the degree of that

12       risk?

13               A     The degree of risk presented to the

14       Navy from COVID, what I use in my experience here,

15       spans our experience starting with the THEODORE

16       ROOSEVELT carrier and subsequent.  So the degree of

17       risk in terms of in the Navy experience, what we

18       saw the impact of COVID on mission and on the

19       health of our people.

20               Q     Other than -- sorry.  Go ahead.

21               A     I was going to say to include the --

22       the deaths of sailors, the hospitalizations of

Page 21

1       sailors were certainly part of that experience and

2       part of the statement there.

3               Q     Other than the ROOSEVELT example that

4       you mentioned -- and you mentioned that in the

5       context of impacting the Navy's ability to

6       accomplish its mission.  Is that right?

7               A     Yes.

8               Q     Did you -- do you have other examples

9       or did you consider other examples in which

10       COVID-19 impacted the Navy's ability to accomplish

11       its mission?

12               A     Yes.

13               Q     Okay.  And which -- which missions --

14       or what were those examples other than the

15       ROOSEVELT?

16               A     So at a high level, the Navy tracks

17       COVID cases per ships.  So some of them very

18       public, MILWAUKEE, PHILIPPINE SEA, many not in the

19       public domain.  The mission impact as well is not

20       simply as stark as THEODORE ROOSEVELT coming off

21       mission for 51 days in the WESTPAC.  So even today

22       we have 22 ships with COVID cases onboard them and
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Page 22

1       that -- that figure fluctuates.

2                     The mitigations through the

3       most-effective tool of vaccination in concert with

4       other -- other measures, such as isolation, all

5       of -- even those elements have an impact on the

6       mission that the commander has to work around, as

7       those members of the crew are not available.  So

8       understanding that context over the course of this

9       virus is really the experience I brought to that

10       statement.

11               Q     Do you know how many other ships,

12       other than the 22 you mentioned that currently have

13       COVID cases, were unable to accomplish their

14       mission prior to the vaccine mandate as a result of

15       COVID-19 infections other than ROOSEVELT?

16               A     Again, that type of detail is not

17       generally in the purview of the vice chief.  So the

18       vice chief in terms of operational impact would be

19       in the force of employment the combatant commanders

20       and the naval component commanders.  Those mission

21       impacts take place at multiple levels, so the most

22       public I would be aware of, of course.

Page 23

1                     At other various levels, as a

2       commander changes the scheme of maneuver, changes

3       timelines, makes other mission-impacting decisions

4       based on the health of their crew, I would not have

5       individual awareness across the scope of the Navy

6       of those impacts.

7               Q     Okay.  And you mentioned several

8       positions within the Navy, individuals who might

9       have knowledge of those impacts.  And who would

10       those individuals be?

11               A     So most centrally they would be the

12       Naval component commanders.  We have NAVEUR, NAVAF,

13       NAVCENT.  These are the leaders in the Navy that

14       employ the forces, that employ the operational

15       forces.

16               Q     Did you speak with any of those

17       individuals prior to or while preparing your --

18       your declaration concerning this statement or -- or

19       any other statements contained herein?

20               A     So I interact with the Naval

21       component commanders periodically.  It's an ongoing

22       relationship with them, nothing specific in the

Page 24

1       context of this declaration.

2               Q     Okay.  And -- and you don't recall

3       any specific examples in which the Navy's missions

4       were impacted as a result of COVID-19 that were

5       discussed between you and those individuals other

6       than the ROOSEVELT?

7               A     There were discussions on mission

8       impact over the course of the past two years.

9               Q     Okay.  And do you recall any

10       specifics about what impact COVID had on those

11       missions, and which missions they were?

12                     Or I'll follow that up with another

13       question.

14               A     I can tell you about the types of

15       impacts.  So COVID impacts to turnover requiring

16       forces forward to stay deployed longer.  There were

17       COVID impacts that required missions to not be

18       executed.

19               Q     Okay.  And do you know which missions

20       those were?

21               A     In a general nature.  So this is

22       based on, you know, conversations.  So what I

Page 25

1       recall is the types of missions and the types of

2       impacts without the specifics.

3               Q     Okay.  Do you recall the name -- and

4       you've referred to the ROOSEVELT.  That's the name

5       of a ship that was impacted.  Is that correct?

6               A     Right.

7               Q     Do you recall the names of any of the

8       other ships that were negatively impacted or

9       couldn't complete missions as a result of COVID-19?

10               A     Yeah.  So again, yes, MILWAUKEE, PHIL

11       SEA, PHILIPPINE SEA would be two others.

12               Q     Okay.  And do you recall how COVID-19

13       negatively impacted the missions of those two

14       ships?

15               A     In a very general way.  PHILIPPINE

16       SEA, I believe it was in March of '21, in the

17       CENTCOM AOR, area of responsibility, had a COVID

18       outbreak of about, as I recall, 20 sailors out of a

19       crew of about 330, that pulled them off mission

20       into Bahrain while they worked through that.

21                     The USS MILWAUKEE, I believe it was

22       in December of '21, had a COVID outbreak in the
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Page 26

1       crew and delayed executing the mission getting

2       underway for a week.

3               Q     And you -- I think you just testified

4       as to the date.  Is it PHILIPPINE SEA?  Is that the

5       name --

6               A     It is.

7               Q     -- of the ship?

8               A     Yes.

9               Q     And what was the date of that mission

10       that was impacted?

11               A     So as I recall, it would have been in

12       early '21.  I believe it was around the March '21

13       time frame.

14               Q     You testified earlier that there are

15       currently 22 ships with COVID-19 infections or with

16       Service members, I assume onboard, with COVID-19

17       infections.  Is that right?

18               A     Yes.

19               Q     And is it your testimony that the

20       missions of those 22 ships are being negatively

21       impacted?

22               A     So, again, with those ships not

Page 27

1       directly in the chain of command under me, I don't

2       have specific insight.  My experience is there's no

3       excess manpower on our ships.  So when there's

4       COVID cases on our ships and our -- our experience,

5       our learned approach and our standard operating

6       guidance is to go to isolation for five days.  That

7       pulls people off mission.

8                     And so my experience is that there is

9       an impact.  It's a manageable impact by virtue of

10       the vaccinations, the isolation, the health

11       preventive measure, that in aggregate have enabled

12       us to work through these type of COVID cases

13       onboard ships.

14               Q     Do you know whether there are any

15       unvaccinated Service members on those -- on any of

16       those 22 ships?

17               A     I do not.

18               Q     Okay.  Do you know the date of the

19       vaccine mandate that's at issue in this lawsuit?

20               A     I know the secretary -- so in August

21       of '21, the Secretary of Defense issued a guidance.

22       I believe it was on the 24th or 25th, and the

Page 28

1       SECNAV issued the Navy guidance that same month.

2               Q     Okay.  So if the Navy -- by the

3       Navy's policies pertaining to the mandatory vaccine

4       requirement for COVID-19, there shouldn't be

5       unvaccinated Service members on any of the 22 ships

6       that you had mentioned with COVID infections

7       currently.  Is that right?

8                     MR. CARMICHAEL:  Objection as to the

9       form.

10                     You can go ahead and answer.

11                     THE WITNESS:  So it's speculation,

12       but if the policy is fully in effect right now,

13       then yes, our policy is not to have unvaccinated

14       sailors on operational ships.

15       BY MR. STEPHENS:

16               Q     Okay.  Looking back to paragraph 2 of

17       your declaration, there's a sentence that begins in

18       the middle of the paragraph, "Unvaccinated or

19       partially vaccinated Service members are at higher

20       risk to contract COVID-19."  Do you see --

21               A     Yes.

22               Q     -- that clause?

Page 29

1                     What is the basis, your personal

2       knowledge or the information you relied on, for

3       that -- as support for that statement?

4               A     So certainly being exposed to or

5       aware of the conversations as we worked through

6       COVID with the Surgeon General and others,

7       certainly the Navy experience, you know, the 17

8       sailors that have died of COVID, 16 of them were

9       unvaccinated, one was partially vaccinated or the

10       hospitalizations of Navy sailors, they skew heavily

11       to the unvaccinated.

12                     I saw in Admiral Merz's declaration,

13       he cited on the order of 600 hospitalizations and

14       578 or so unvaccinated.  That reflects the Navy

15       experience.

16               Q     Okay.  I want to focus on the

17       specific language of that clause where it says, "At

18       high risk to contract COVID-19," and distinguish

19       between contracting COVID-19 versus -- and whether

20       the vaccine has an impact or is effective at

21       preventing individuals from contracting COVID-19

22       versus --
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Page 30

1               A     Right.

2               Q     -- producing severity.

3                     Do you understand?

4               A     I do.

5               Q     Okay.  And so this, as I read it, is

6       addressing whether the COVID-19 vaccine will have

7       an impact on risk or likelihood that -- that

8       sailors would contract COVID-19.  Is that right?

9               A     Yes.

10               Q     Okay.  And so the evidence you

11       mentioned, I believe, it sounded to me pertained to

12       reducing the impact or severity of infection.  Is

13       that right?

14               A     Yes.

15                     MR. CARMICHAEL:  Admiral --

16                     Objection.  The -- it

17       mischaracterizes the statement because the clause

18       has an "and" in there.

19                     But you can answer the question.

20                     THE WITNESS:  So the Navy experience

21       is also that Service members are at a higher risk

22       to contract COVID-19.  You know, a visual depiction

Page 31

1       of that would be in the declaration of the fleet

2       forces, Force medical officer, as I recall.  But it

3       showed the case prevalence between unvaccinated and

4       vaccinated in the Navy substantially different.

5       And toward the end of '21, as vaccinations came

6       online, you see a strong divergence in case

7       prevalence between unvaccinated and vaccinated

8       personnel.

9       BY MR. STEPHENS:

10               Q     And do you recall what you reviewed

11       that showed that divergence between vaccinated and

12       unvaccinated, what type of information?

13               A     Yeah.  So throughout this time, the

14       Navy has -- provides regular leadership updates

15       weekly, really an accounting of cases, vaccinated,

16       unvaccinated, hospitalizations.  And so it's that

17       body of weekly updates that informed my statement.

18               Q     Okay.  And do you consider those

19       weekly updates reliable sources of information?

20               A     Yes.

21               Q     And have you -- have you continued to

22       review those updates since signing your

Page 32

1       declaration?

2               A     Yeah.  For example, the 22 ships was

3       in yesterday's update.  I do not review them every

4       week because I -- the action often is not under the

5       direct purview of the vice chief, but they come to

6       me every week and I review them periodically.

7               Q     Do you -- based on the information

8       you've seen since the date of your declaration in

9       January of 2022, or since the date you signed your

10       declaration, have you seen any change in the data

11       regarding the effectiveness of the COVID vaccine at

12       reducing the risk of contracting the disease?

13               A     Your question is have I seen data

14       that shows?

15               Q     Any change in the effectiveness of

16       the vaccine at reducing the likelihood of

17       contracting COVID or the risk.

18               A     I think with the Omicron variant,

19       that we did see increasing COVID rates in both

20       populations, vaccinated and unvaccinated.  And

21       again, differentially unvaccinated contracting --

22       contracting it at a higher rate is my recollection.

Page 33

1               Q     Do you know at -- at what higher rate

2       or how much of an additional --

3               A     I cannot --

4               Q     -- risk?

5               A     -- quantify it for you, but it was a

6       differential.

7               Q     Do you review CDC data?

8               A     I personally do not have a flag

9       officer, Surgeon General of the Navy that we --

10       that I rely on as the expert to bring that

11       perspective into the department.

12               Q     Do you have any knowledge of

13       information made public by the CDC yesterday

14       pertaining to the effectiveness of the COVID-19

15       vaccine of reducing risk of contracting the

16       disease?

17               A     I do not.

18               Q     Okay.  Can you identify any combat

19       operations or combat missions that could not be

20       completed successfully as a result of COVID-19?

21               A     So I'm thinking through some of the

22       classified elements here.  I believe the most
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1       accurate response to that is I'm unaware of any

2       combat failure, as well I'm -- because those type

3       of details and missions would not be under the

4       purview of the vice chief, I'm also unaware of how

5       accurate that perception is and what other

6       mitigations and risks were accrued to manage for a

7       lower medical readiness standard and/or if there

8       was COVID impacts.

9               Q     When you say other methods for

10       mitigating risk of COVID, what -- what do you mean

11       by that?

12               A     So conceptually, if a commander knew

13       that their people were at a higher risk of illness

14       and developing symptoms that impact their ability,

15       a responsible commander would seek to mitigate that

16       risk, perhaps by adding people, perhaps by

17       tethering the mission to a shorter range of

18       maneuver closer to medical facilities, by adding a

19       footprint to provide medical evacuation capability.

20                     So the hard choices of a commander is

21       why we make these choices on a local case-by-case

22       basis, because the commander is responsible and

Page 35

1       accountable to use all the tools at her or his

2       disposal to manage that risk.

3               Q     The mitigation measures that -- that

4       could be taken pertaining to COVID-19, is it your

5       testimony that there are measures that can be taken

6       to mitigate risk other than vaccination?

7               A     Yes.  We do that today.  We do them

8       in concert.

9               Q     And back to my question about combat

10       operations that could not be successfully

11       completed.  You testified you're not familiar with

12       any specific combat operations because that's

13       within the knowledge or -- or experience of those

14       below you in the chain of command.  Is that right?

15               A     Of the Naval component commanders.

16       It's not necessarily below in the chain of command.

17               Q     Sure.  Okay.

18                     Who specifically would have that

19       information or would know whether any such

20       instances of combat operations failing as a result

21       of COVID, whether that has happened?

22               A     Again, the leaders that employ the

Page 36

1       forces would know that, and that would be the Naval

2       component commanders.

3               Q     Okay.  And who are their -- what are

4       their names if you -- or how many are there?  Let's

5       start there.

6               A     So the NAVEUR, Europe is

7       Admiral Burke, getting ready to turn it over to

8       Admiral Munsch.  NAVCENT is the Three Star Fleet

9       Commander of the Fifth Fleet at NAVCENT.  PACFLT,

10       commander of PACFLT, Admiral Paparo.  NAVSOUTH is a

11       Two Star for the Naval commander forces in Southern

12       Command would be examples of that.

13               Q     Okay.  And so those individuals may

14       have knowledge of combat operations that -- that

15       failed as a result of COVID-19 infection, but

16       you're not aware of any specific examples?

17               A     Correct.

18                     MR. CARMICHAEL:  Objection, just to

19       vagueness for combat operations.  It's never been

20       defined.

21       BY MR. STEPHENS:

22               Q     How would you define combat

Page 37

1       operations, as you use it, in the sentence at the

2       middle of paragraph 2 of your declaration, the last

3       two words of the sentence that begins, "Vaccination

4       begins" -- or "Fully vaccinated"?

5               A     So combat operations, I would, in

6       this sense, characterize as operations in the

7       context of actively hostile forces, hostile

8       opposition.

9               Q     Okay.  And -- and using your

10       definition, can you identify a single combat

11       operation that could not be successfully completed

12       as a result of COVID-19 infection?

13               A     Again, I would be unware.  I'm

14       unaware of that.

15               Q     Okay.  Sitting here today, you're not

16       aware of any specific examples.

17               A     Correct.

18               Q     Is that correct?

19                     Are you aware that this lawsuit as

20       originally filed involved Naval Special Warfare

21       primarily?

22               A     Yes.
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1               Q     Okay.  With respect to Naval Special

2       Warfare, are you aware of any Naval Special Warfare

3       missions, combat or otherwise, that could not be

4       successfully completed as a result of COVID-19?

5               A     I am generally aware of -- I've had

6       conversations where I've been made aware of that.

7               Q     Okay.  What -- who did you have those

8       conversations with?

9               A     Chief of Staff of Naval Spec Warfare,

10       Captain Brown, Admiral Merz, who is now OPNAV on

11       the staff of the Chief of Naval Operations.  At the

12       time he was commander of 7th Fleet.  There's two

13       examples where conversations had made me aware of

14       that type of mission impact.

15               Q     Okay.  And in those conversations --

16       neither Brown, nor Merz are lawyers in the case,

17       correct?

18               A     Are what?

19               Q     They're not lawyers involved in the

20       case, right?

21               A     They are not lawyers.

22               Q     Okay.  They -- in those

Page 39

1       conversations, did they inform you or provide you

2       information about specific missions, Naval Special

3       Warfare missions, that could not be successfully

4       completed?

5               A     Yes.

6               Q     Okay.  And which missions were those?

7                     Or what types -- let's start with

8       what types of missions --

9               A     Yeah.

10               Q     -- were involved.

11               A     I don't believe we can talk about

12       specific missions, but the types of missions were

13       impacts to SWCC, Special Warfare Combatant-Craft

14       Crew, the team that brings excellent intel that had

15       an outbreak that precluded them from doing that.

16       And impact to a mission with SEALs on a ship where

17       the SEALs were impacted by COVID and could not

18       execute the mission from the ship.

19               Q     Do you know when the -- those -- when

20       the impact on those missions occurred?

21               A     I don't recall the -- the exact time

22       frame of those two instances.

Page 40

1               Q     Do you recall those instances

2       generally or do you know the specifics of those

3       missions, we just can't talk about the specifics

4       because they're classified?

5                     Does that make sense?

6               A     No, I understand your question.

7                     But I -- yes, again, I'm not in the

8       chain of command of those missions, and so I

9       don't -- I did not delve into the specifics -- the

10       specific details; the time, place, launch point,

11       target.  I don't have those details.

12               Q     And you don't recall the time frame?

13               A     I don't recall.

14               Q     Do you recall whether it was pre- --

15       was it before -- if you recall, before or after

16       August 30th, 2021?

17               A     I don't know.

18               Q     Okay.  Are those questions that --

19       for Admiral Brown?

20               A     I'm sorry?

21               Q     That Admiral Brown said --

22               A     Captain Brown.

Page 41

1               Q     Captain Brown --

2               A     Yes.

3               Q     -- would know the answer to?

4               A     For one of those he would.

5               Q     And is it Admiral Merz?

6               A     It is Admiral Merz.

7               Q     And would he know the answer to the

8       specifics -- the specific -- the questions about

9       specific mission impact and the --

10               A     Yes.

11               Q     -- specifics of the mission?

12               A     Yes, he would know what you would

13       expect a 7th Fleet commander to know of that

14       mission.  So I can't speculate in what detail, but

15       he would know certainly more detail about it.

16               Q     Do you recall -- in the second

17       example where there were Navy SEALs deployed on a

18       ship who were negatively impacted by COVID-19, do

19       you recall what geographic area they were -- the

20       ship was deployed?

21               A     I -- I -- I'm uncertain.  I believe I

22       could offer to hazard a guess, but it's uncertain.
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Page 42

1       It would be better to ask Captain Brown.

2               Q     And the SWCC -- it's SWCC.  Is that

3       correct?

4               A     Correct.

5               Q     The SWCC mission that you mentioned,

6       do you recall where that mission was being

7       conducted at the time there was an impact

8       negatively for COVID-19?

9               A     That was in the INDOPACOM AOR.

10       That's why Admiral Merz, as the 7th Fleet

11       commander, was aware of it.

12               Q     Other than those two examples or

13       conversations you had with Captain Brown and

14       Admiral Merz about specific missions that were

15       negatively impacted by COVID-19, Naval Special

16       Warfare Missions, do you recall any others?

17               A     Any others?

18               Q     Any other examples?

19               A     I do not.

20               Q     Okay.  Were those combat operations

21       or combat missions if you recall?

22               A     I don't know.  It's -- it's a fair

Page 43

1       assumption to say the INDOPACOM one was not, but

2       the other one, it's possible it was.  I don't know.

3               Q     Okay.  Do you know whether it -- from

4       your conversations with Captain Brown and

5       Admiral Merz, the missions were negatively impacted

6       by COVID-19, but still successfully completed or

7       whether the missions could not be successfully

8       completed because of COVID-19?

9               A     I don't have detail on how they

10       worked around that impact.

11               Q     Okay.  So you're not familiar with

12       any other mitigation measures or other steps that

13       were taken --

14               A     No.

15               Q     -- by those commanders?

16               A     No.

17               Q     Okay.  In paragraph 2 of your

18       declaration, the following sentence that begins,

19       "Restriction of the Navy's ability to reassign

20       unvaccinated personnel in order to mitigate

21       COVID-19 related risks to units preparing to deploy

22       or that are deployed will cause direct and

Page 44

1       immediate impact to mission execution."

2                     Do you see that sentence?

3               A     I do.

4               Q     Okay.  Other than what we've

5       discussed at your deposition so far, what other

6       direct and immediate impacts on mission execution

7       are supported by evidence or information that you

8       reviewed in preparing this declaration?

9               A     So restricting our ability to sustain

10       high medical readiness standards creates a direct

11       and immediate impact in the workarounds that

12       commanders have to do to control that lower medical

13       readiness standard.

14                     Part of the learning of the Navy has

15       been because the vaccinations are the most

16       effective tool.  It's enabled the Navy to create a

17       more sustainable approach to controlling the virus.

18       In 2021, before the vaccine mandate, the Navy used

19       very heavy and hard measures to control the risk to

20       mission and the health of our people.

21                     So we had pre-deployment sequester of

22       people.  We, in terms of preparing units to deploy,

Page 45

1       combined the certification underway period, known

2       as COMPTUEX, which is typically a four- or six-week

3       event, with the deployment.

4                     So previous baseline, the baseline we

5       would be able to go to which is more sustainable,

6       is sailors who are departing their family,

7       departing their homeport, workup, they do the

8       certification event, they come back, they interact

9       with their families, then they deploy.  During

10       deployment, they have port visits to sustain their

11       energy, their morale, and then they return.

12                     So direct and immediate impact, if

13       the Navy were forced to go back to those types of

14       measures to control the risk, pre-sequester,

15       pre-deployment sequester, COMPTUEX and go, extend

16       the deployments, no port visits, those types of

17       measures, in my experience, are not sustainable.

18       And we saw that with the declining retention rates,

19       in terms of the quality of the Service over '20 --

20       the calendar year '20, '21, and into '22.  And we

21       see that, the stress on our people with increased

22       demand for mental health.
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1                     So we talked about many of the

2       measures a commander can do to address essentially

3       the higher risk of COVID in the Force.  And I'll

4       highlight what the Navy did before the vaccine

5       mandate as impacts to the Force for sure.

6               Q     So you -- you called these heavy and

7       hard measures.  And you had mentioned, by my

8       account, two -- two examples, pre-deployment,

9       sequester, and then I think you called it COMPTUEX.

10                     Is that right?

11               A     Yeah, COMPTUEX and go.

12               Q     And --

13               A     The third would be with an

14       unvaccinated crew, who are more likely to contract

15       COVID, and when contracting it, more likely then to

16       spread it to the crew.  The measure in 2021,

17       pre-vaccine, was very few, if any, port visits.

18                     MR. CARMICHAEL:  I'll object just

19       as -- in addition to that third one, there was also

20       a measure of longer deployment times.

21       BY MR. STEPHENS:

22               Q     Are those measures that could be

Page 47

1       employed now for individual Service members who are

2       unvaccinated?

3               A     Can you explain more of your

4       question?

5               Q     Sure.

6                     If a Service member were to be

7       granted a religious accommodation, providing an

8       exemption from the COVID-19 vaccine, and -- could

9       the Navy apply these measures to that individual,

10       say, pre-deployment without negatively impacting

11       the mission as a whole?

12               A     I think those -- those measures, A,

13       clearly would impact the mission and the

14       individual; and, B, those measures are not all

15       executable on an individual basis.

16               Q     Okay.  Let's start with the first,

17       pre-deployment to sequester.  If an individual

18       Service member were given a religious accommodation

19       exemption from the COVID-19 vaccination

20       requirement, could the Navy require pre-deployment

21       sequester of that individual without impacting the

22       overall mission?

Page 48

1               A     No.  The Navy could require that

2       individual to pre-deployment sequester.  During

3       pre-deployment sequester, typically, in my

4       experience, they're not doing their work.  So

5       they're not interacting with the rest of the crew

6       who's not sequestered.

7               Q     And what would the time period be for

8       the pre-deployment sequester?

9               A     So the Navy experience over that, as

10       I recall, evolved.  My best recollection is that

11       the pre-deployment sequesters were on the order of

12       14 days.

13               Q     Were the -- were these measures, the

14       four that you mentioned, effective at mitigating

15       COVID-19 risks pre-vaccine, pre-August 30, 2021?

16               A     So our experience was that those

17       heavy, hard measures enabled the Navy to continue

18       to execute the mission.  We reallocated the risk

19       elsewhere in a way that's not sustainable.  So

20       we -- essentially those measures fell heavily on

21       the backs of our people to pre-deploy sequester,

22       COMPTUEX and go, up to ten-month deployments, up to

Page 49

1       200 days without a port visit.  The port visits you

2       would get during this time frame were frequently

3       tied up to a pier and stay on the pier.

4               Q     Is the Navy still employing any of

5       those measures or has the Navy continued to employ

6       any of those measures after October 30th, 2021?

7               A     With the use of the most effective

8       tool, the vaccines, the measures that the Navy

9       continues to apply are local health protective

10       measures to include, based on the status of the

11       crew in terms of boosters, whether to mask when

12       first getting underway, cleanliness, cleaning the

13       surfaces periodically, isolating when becoming --

14       when testing positive.

15                     The ability to do port visits has

16       returned and improved, that also requires host

17       country approval where they check the vaccination

18       status of the crew.  That's my understanding.

19               Q     Did you consult with the Secretary of

20       Defense regarding the Secretary's determination

21       that COVID-19 vaccination -- mandatory COVID-19

22       vaccination was necessary to protect the health and
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1       readiness -- military readiness of the Force?

2               A     I did not talk to Secretary Austin.

3               Q     Do you know or have any personal

4       knowledge of whether Secretary Austin spoke with

5       any other -- anyone else at the Navy prior to

6       making that determination?

7               A     I -- I'm unaware of that.

8               Q     Okay.  And you didn't have any

9       communications with the Secretary of Defense

10       pertaining to that determination?

11               A     I did not.

12               Q     Okay.  Written or e-mails or phone

13       conversations?

14               A     No.

15               Q     Okay.  Do you -- can you identify any

16       Naval Special Warfare missions in which COVID-19

17       infection prevented a medical evacuation of a

18       Service member?

19               A     Prevented a medical evacuation?

20               Q     Yes.

21               A     No.

22               Q     Could you -- can you identify or are

Page 51

1       you aware of any instances in which COVID-19 made a

2       medical evacuation of a Service member more

3       difficult?

4               A     No.

5               Q     Can you identify any instances in

6       which a Naval Special Warfare Service member

7       contracted COVID-19 as a result of using a

8       re-breathing device?

9               A     Again, I would -- that would not be

10       something that I would become aware of, but the

11       answer is no.

12               Q     Okay.  And can you identify any

13       instances in which Service members deployed on a

14       submarine -- Naval Special Warfare Service members

15       deployed on a submarine contracted COVID-19?

16               A     I'm unaware.

17               Q     Okay.  Are those -- if -- if that had

18       occurred, is that something that Captain Brown or

19       Admiral Merz would know?  It would be within their

20       area of oversight?

21               A     It's something that I believe the

22       operational commander would know.  So, again, the

Page 52

1       Naval component commanders at the three-star level

2       typically, or if there was elements where the

3       down-echelon commander at the 06 or 05 level

4       mitigated, but I expect -- my speculation would be

5       NAVSPEC Warfare would know.  And Captain Brown, as

6       the chief of staff, would likely be to know.

7               Q     Approximately -- I had asked you

8       questions about could you identify specific

9       missions that were impacted or negatively impacted

10       as a result of COVID-19.  And I had asked questions

11       in particular about pre-August 30th, 2021.

12                     Do you recall that?

13                     Pre-August -- August 30th, 2021, I

14       had asked you a series of questions --

15               A     Right.

16               Q     -- about any -- can you identify any

17       missions that were negatively impacted as a result

18       of COVID-19 infections.

19                     Do you know approximately how many

20       missions, using your definition -- you referred to

21       missions in your declaration -- are conducted each

22       year by the Navy?

Page 53

1               A     It'd be thousands.

2               Q     Approximately how many thousands?

3       Hundreds of thousands or --

4                     MR. CARMICHAEL:  Objection.  Calls

5       for speculation.

6                     You can answer the question.

7                     THE WITNESS:  In the context, so a

8       mission could be executing a flight, it could be a

9       mission.  You're talking -- I mean, again, it's

10       speculation.  You're talking tens of thousands of

11       missions.

12       BY MR. STEPHENS:

13               Q     Okay.  And I'm asking you as you use

14       it in your declaration.

15               A     Right.

16               Q     There's a discussion about missions

17       and accomplishing certain missions, and I'm trying

18       to understand what the scope is of the Navy's

19       missions.  I mean, how many are we talking about

20       here each year.

21               A     Right.

22               Q     And it sounds like it's tens of
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1       thousands?

2               A     The other point that I would cite

3       that's relevant to that -- so our conversation

4       thread is -- is strongly in the rear-view mirror in

5       terms of what type of missions.  It's worth noting

6       that the types of missions that the Department of

7       Defense and the Navy are executing are changing

8       strongly as we shift to -- from two decades of

9       primarily fighting the shore against violent

10       extremists, which is a fight that will still

11       continue, but at a lesser pace.

12                     And our competition context right now

13       is shifting strongly to a strategic competition, to

14       a higher level of war against the peer economy, a

15       peer threat.  So that's certainly part of the lens

16       that I brought here as well.

17                     It's not simply in the context of

18       SPEC Warfare of both the emergent missions that

19       they have to be prepared to do in the violent

20       extremist context and the rotational missions

21       they've largely done in the Central Command AOR.

22                     There's a much heavier expectation if

Page 55

1       conflict breaks out in the Western Pacific on a

2       different context in a higher capacity flow that's

3       relevant to this conversation as well.

4               Q     And how would -- how would it

5       change -- how is it relevant to the opinions or the

6       assertions you've made here as to the vaccine

7       requirement?

8               A     It's a different mission set.

9               Q     And how so?

10               A     So with -- over the course of the

11       last two decades, the mission focus was heavily on

12       fighting violent extremists in Iraq and

13       Afghanistan, and more broadly in that AOR.

14       Admiral Howard, the commander of NAVSPEC Warfare,

15       is shifting the structure of NAVSPEC Warfare from

16       what it has historically been to address the key

17       capacity to do that, but to address a different

18       mission set, which is high-end warfare in a

19       different theater.

20               Q     And so how does changing the mission

21       set of Naval Special Warfare affect the decisions

22       that are being made by you and others within the

Page 56

1       Navy as to whether exemptions from the vaccine

2       mandate should or should not be granted?

3               A     Because the lens we're looking at is

4       a broader conflict, a higher-scale conflict.  So

5       again, it puts a strong premium on having the full

6       Force medically ready.

7               Q     Do you know whether, or have you

8       considered, any evidence or information as to

9       whether the vaccine requirement may be negatively

10       impacting the Navy's retention of sailors?

11               A     What was the first part of the

12       question again?

13               Q     Do you have any knowledge or have you

14       considered any information concerning whether the

15       vaccine requirement -- the COVID-19 vaccine

16       requirement is having a negative impact on the

17       Navy's retention of sailors?

18               A     I have not seen any data on that.

19               Q     And do you know or have you

20       considered any information or data concerning

21       whether the COVID-19 vaccine mandate is negatively

22       affecting the Navy's ability to recruit new

Page 57

1       sailors?

2               A     No information on that.

3               Q     Okay.  Have you had any discussions

4       with anyone concerning the affect of the COVID-19

5       vaccine mandate on recruiting?

6               A     I have not had conversations about

7       it.

8               Q     Okay.  And have you had any

9       conversations about whether the COVID-19 vaccine

10       mandate is negatively affecting the Navy's ability

11       to retain sailors?

12               A     No specific conversations on that.

13               Q     Okay.  Do you recall any general

14       conversations?

15               A     I -- I believe there are -- yes, I

16       vaguely recall general conversations about that.

17               Q     Do you know whether any unvaccinated

18       Navy SEALs have been deployed on missions since

19       August 30th, 2021?

20               A     I don't know.

21               Q     If a -- if an -- if unvaccinated Navy

22       SEALs or an unvaccinated Navy SEAL were to be
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1       deployed or had deployed on a mission after

2       August 30th, 2021, would you expect to see an

3       increase in the incidence rate of COVID-19 within

4       Naval Special Warfare?

5                     MR. CARMICHAEL:  Objection.  Improper

6       hypothetical that makes several unstated

7       assumptions.

8                     You can answer the question.

9                     THE WITNESS:  Could you restate the

10       question?

11       BY MR. STEPHENS:

12               Q     If an -- if an -- if unvaccinated

13       Navy SEALs had been deployed or have been deployed

14       on missions since August 30th, 2021, after the

15       vaccine mandate, would you expect to see a higher

16       incidence rate of COVID-19 infections in

17       individuals deployed on those missions?

18               A     I would expect that they -- if that

19       were the case hypothetically, I would expect that

20       they were deploying and accepting a lower medical

21       readiness standard.  And I would then expect them

22       to -- the commander to design mitigations to

Page 59

1       counter that risk.

2                     So it might either manifest, if that

3       were done poorly, as increased COVID or it might

4       manifest as increased mission risks they took or it

5       might manifest as risks they pushed elsewhere for

6       people to compensate for the reduced medical

7       standard.

8               Q     Does the Navy use other mitigation

9       measures with respect to Service members who

10       receive a medical or administrative exemption from

11       the COVID-19 vaccine requirement?

12               A     I don't understand the question.  Do

13       they use different standards for?

14               Q     Different mitigation measures to

15       address the risk that would arise from granting a

16       medical or administrative exemption to a -- to a

17       Service member from the COVID-19 vaccine

18       requirement.

19               A     So I believe your question is

20       regardless of the basis for a waiver for the

21       vaccine, when it comes to determining medical

22       readiness to the standard, is there a different

Page 60

1       approach?  And my understanding is there's not.

2                     And then your question was, are there

3       different mitigation approaches based on the basis

4       of your vaccination waiver?  And, again, that's not

5       directly in my purview as vice chief, but my

6       understanding, again, is that there is not.

7               Q     Why -- why do you -- why, if you

8       know, does the Navy allow medical and

9       administrative exemptions from the COVID-19 vaccine

10       requirement?

11               A     The -- the overarching principle is

12       to make those cases -- weigh those decisions on an

13       individual basis and -- and grant that waiver when

14       the -- from a risk perspective, that benefit

15       outweighs the cost.  So I believe some of the

16       administrative examples would be if somebody is

17       separating or retiring soon, then that cost benefit

18       risk calculus might suggest a waiver.

19                     Certainly if there's been a reaction

20       to a vaccine dose, if there's medical underlying

21       conditions, if there's pregnancy, all of those

22       elements are basically -- and in this specific

Page 61

1       case, what's the risk to the Operational Force?

2       What's the risk and the benefit to the individual?

3                     I would say another general principle

4       is the Navy, in my experience, supports the

5       individual in religious accommodations, whether

6       it's beards, headwear, et cetera, and supports the

7       individual in general.  And where the hard choices

8       get made is when the individual benefit and right

9       now starts to impact the unit, other people's

10       health in this case, or unit mission execution.

11               Q     In the examples that you gave, you

12       mentioned that the analysis, at least as you

13       understand it, is -- is to consider on an

14       individual basis or an individualized assessment of

15       whether the risk outweighs the cost.  Is that

16       right?

17               A     That's the general risk management

18       principle.

19               Q     Okay.  And those are in -- those are

20       all, as you understand it, individualized

21       assessments?

22               A     It's a case-by-case assessment.
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Page 62

1               Q     Case by case.

2                     And so you look at the specific

3       individual's job duties, their unit, their -- the

4       missions they are involved in.  Is that correct?

5               A     Again, so I'm not in -- I can talk in

6       general approaches.

7               Q     Sure.

8               A     I'm not involved in that process,

9       either in the initial or the appeal, so I can't

10       speak with more specificity about what other

11       factors they might be using.

12               Q     Okay.  But as you understand it, an

13       individualized assessment for medical or other

14       administrative exemptions from COVID-19, it is --

15       it's conducted on an individualized basis?

16               A     Correct.

17               Q     Okay.  And do you know or do you have

18       any understanding of whether the Service members

19       who submitted religious accommodation requests for

20       the COVID-19 vaccine were given the same type of

21       individualized review or individualized assessment?

22               A     It's my understanding, they are

Page 63

1       individual assessments.

2               Q     Okay.  Are you aware of any directive

3       or communication to individuals involved in that

4       process informing them that all religious

5       accommodation requests should be denied?

6               A     No.

7               Q     Okay.  Are you familiar with any

8       protocol or procedure that the Navy has promulgated

9       for purposes of conducting a review of religious

10       accommodation requests?

11               A     So I'm aware of a discussion about a

12       checklist that N1 uses.  I am not familiar with the

13       details.

14               Q     And who is N1 or --

15               A     Chief of Naval Personnel.

16               Q     Okay.  And is that Admiral Nowell?

17               A     It was Admiral Nowell until a few

18       weeks ago and he retired.  And it's now

19       Admiral Cheeseman.

20               Q     Okay.  And so at the time when

21       religious accommodation requests or -- let's start

22       with that.  At the time of the vaccine mandate,

Page 64

1       August 30th of 2021, and the submission of

2       religious accommodation requests by Service

3       members, Admiral Nowell -- I may be mispronouncing

4       it -- but Admiral Nowell was --

5               A     Yes.

6               Q     -- in charge of the process for

7       evaluating those, ultimately responsible?

8               A     Admiral Nowell was the adjudication

9       authority.

10               Q     Okay.  And you -- you said that

11       Admiral Nowell has retired?

12               A     He has.

13               Q     Do you know where he's working now or

14       if he has taken another job?

15               A     I don't.  He literally retired two

16       weeks ago, I believe.

17                     MR. CARMICHAEL:  Andrew, I generally

18       like to not -- to take breaks at 90 minutes, if

19       that's okay.

20                     MR. STEPHENS:  That's fine.

21                     MR. CARMICHAEL:  We're like 15

22       minutes away, so I just wanted to --

Page 65

1                     MR. STEPHENS:  However you want to do

2       it, that's fine.

3       BY MR. STEPHENS:

4               Q     On page 8 of your declaration, and

5       it's paragraph 11, we're looking at declaration

6       exhibit -- or Deposition Exhibit 1, there are a

7       number of statistics cited in this paragraph.

8                     Do you see that?

9               A     I do.

10               Q     Did you calculate these numbers or

11       where did you -- where did these numbers come from?

12               A     These numbers came from the Joint

13       Staff Surgeon for the Military Force.

14               Q     Okay.  Before I ask some more

15       questions about this data, I want to go back to the

16       religious accommodation questions I had.  And ask

17       you if you learned that religious accommodation

18       requests were not being given individualized

19       consideration or an individualized assessment or

20       case-by-case assessment, I think was the term that

21       you used, would you agree with that?

22               A     No.
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Page 66

1               Q     Okay.  Why not?

2               A     The fundamental principle that I've

3       used throughout my 42 years, I make these type of

4       risk decisions, particularly when -- and these --

5       it's not constrained to just religious

6       accommodation.  Whenever we make decisions where

7       we're weighing the rights and the interests of the

8       individual against the broader imperative of a unit

9       mission, those always have to be done on a

10       case-by-case basis in my experience.

11               Q     All right.  Back on -- turning back

12       to page 8 of your declaration, paragraph 11, the

13       statistics that I had referenced, did you -- you

14       testified that these came from who?

15               A     The joint staff surgeon.

16               Q     Okay.  And who is the joint staff

17       surgeon?

18               A     I don't know their name.

19               Q     Okay.  And did you request these

20       statistics from the joint staff surgeon?

21               A     These statistics, I recall, were part

22       of the initial draft that I reviewed.

Page 67

1               Q     Okay.  Did you do anything to verify

2       the accuracy of the statistics?

3               A     I asked the source.

4               Q     Okay.  And what was the source?

5               A     The joint staff surgeon.

6               Q     Okay.  And do you know what --

7       who's -- that's an individual, correct?

8               A     That's right.

9               Q     And do you know what the source was

10       for the joint staff surgeon, the underlying data or

11       information?

12               A     I don't.

13               Q     Okay.  So that's not something that

14       you reviewed?

15                     That's not something that you

16       reviewed --

17               A     Correct.

18               Q     -- the underlying data or

19       information?

20               A     Correct.

21               Q     Okay.  And so you can't testify or --

22       or can you testify that these calculations are true

Page 68

1       and accurate based on your personal knowledge?

2               A     I cannot.

3               Q     Okay.  And as you understand it,

4       these are statements by the joint staff surgeon.

5       Is that right?

6               A     As I understand it, correct.

7               Q     Okay.

8                     MR. STEPHENS:  Okay.  Drew, do you

9       want to just go ahead and take a break?  I can

10       probably streamline some questioning.

11                     MR. CARMICHAEL:  Sure.

12                     VIDEOGRAPHER:  We are going off the

13       record.  The time is 9:21 a.m.  This concludes

14       Media Unit Number 1.  Thank you.

15                 (Recess from 9:21 a.m. to 9:40 a.m.)

16                     VIDEOGRAPHER:  We are back on the

17       record.  The time is 9:40 a.m.  And this begins

18       Media Unit Number 2.

19                     Counsel, you may proceed.

20       BY MR. STEPHENS:

21               Q     Admiral Lescher, you understand that

22       you're still under oath, correct?

Page 69

1               A     I do.

2               Q     Before the break, I had asked you

3       questions about individualized assessments, do you

4       recall that, of religious and other types of

5       exemption requests for COVID-19 vaccine?

6               A     Right.

7               Q     Do you recall that?

8               A     Case by case, sure.

9               Q     In your testimony, I believe that --

10       that you said, and correct me if I'm wrong, that --

11       that the commanders would be in the best position

12       to make those types of risk assessments.  Is

13       that -- is that right?

14               A     It depends on what type of risk

15       assessment we're talking about.  So specifically in

16       the context of religious accommodations?

17               Q     Yes.  Or -- or in the context of a

18       medical exemption from a vaccine requirement.

19               A     Right.

20                     So the concept of a central

21       adjudication, as the Navy has put in place for

22       religious accommodations, is to bring consistency

18 (Pages 66 - 69)

Veritext Legal Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830

Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 31 of 325  PAGEID #: 4696



Page 70

1       to those determinations.  So the commander starts

2       the process with the individual, and then the

3       ultimate decision is done with a consolidated

4       decision authority.

5               Q     Do you know of any religious

6       accommodation requests that have been recommended

7       for approval by commanders?

8               A     Again, not being in that process, I

9       do not.

10               Q     Okay.  Do you know on what basis --

11       if you were to review a religious accommodation

12       request and a commander were to recommend approval

13       of that request, what -- what types of factors

14       would you look to to determine whether you would

15       also approve it or reach a different conclusion

16       that it should be denied?

17               A     So, hypothetically speaking, I always

18       would go to the standard first; what are the

19       standards?  What are the guidance?  In this case, I

20       believe the legal standard is compelling interest,

21       and is the most effective tool.  In terms of

22       weighing a request that was favorably endorsed by

Page 71

1       the commander, I believe I would then look at that

2       broader standard.

3                     The commander may have a local

4       perspective in terms of a specific unit.  Say, for

5       example, the commander was on a ship who was

6       undergoing depo maintenance, not deploying any time

7       soon, a commander might be inclined to say -- as

8       the commander makes that local risk benefit

9       judgment we talked about, that the benefit to the

10       individual outweighs the mission risk that the

11       commander sees.  At the consolidated level, it's

12       possible that that individual -- in my case, I

13       would look more broadly.

14                     And the question would be in that --

15       that type of context maybe a limited duration

16       religious accommodation that recognizes the fact

17       that the risk calculus changes as that local

18       context changes, as that ship comes out of depo

19       maintenance back into a more operational posture

20       for deploying with other countries, with other

21       members.  That might be a different calculus.

22                     On the other hand, it's possible the

Page 72

1       local commander also sees the risk of introducing

2       COVID into a crew in the maintenance phase as

3       unacceptable.  But contextually, that's how I think

4       those conversations and those decisions would be

5       made.

6               Q     Okay.  And -- and you haven't been

7       involved -- I think you've testified to this, but

8       you weren't and have not been involved in any of

9       that -- those conversations pertaining to approval

10       or denial of any religious accommodation requests

11       for COVID-19 vaccine mandate?

12               A     Correct.

13               Q     Okay.  You had testified earlier that

14       Captain Brown and Admiral Merz were the individuals

15       that you had spoken with and received information

16       about Naval Special Warfare missions that could not

17       be completed as a result of COVID-19 infections.

18                     Do you recall that?

19               A     That were impacted.

20               Q     Okay.  Impacted, but -- well, do you

21       know whether those missions were still successfully

22       completed?

Page 73

1               A     So I think, as I recall, that's the

2       question you asked --

3               Q     Right.

4               A     -- and so no, I don't have that

5       awareness of the detail of was there a workaround;

6       was it delayed, but executed.  I don't know that

7       either.

8               Q     Do you recall when you talked to

9       Captain Brown -- approximately when you talked to

10       Captain Brown about that mission?

11               A     I do.  Really in part of the

12       preparation for this deposition, I talked to

13       Admiral Merz as the Navy headquarters staff lead on

14       COVID.  And I talked to Captain Brown.  And Captain

15       Brown, I had a conversation with yesterday.

16               Q     Okay.  And so prior to -- prior to

17       executing your declaration, you had not had those

18       conversations about any specific Naval Special

19       Warfare missions that had been impacted by --

20               A     Correct.

21               Q     -- COVID?

22                     Okay.  How long did you speak with
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Page 74

1       Captain Brown?

2                     It was this week?

3               A     Yes.

4               Q     And how long did you speak with him?

5               A     I would estimate ten minutes.

6               Q     Was it a phone call or a meeting?

7               A     Phone call.

8               Q     Okay.  And -- and how long did you

9       speak with Admiral Merz?

10               A     So I speak to Admiral Merz pretty

11       regularly.  In this context, I estimate it was 25

12       minutes.

13               Q     And did you -- you didn't speak with

14       Admiral Merz before executing your declaration

15       about this specific issue or question of Naval

16       Special Warfare missions that had been negatively

17       impacted or adversely impacted by COVID-19?

18               A     Right, correct.

19               Q     Okay.  In your testimony concerning

20       mitigation measures that were taken pre-vaccine for

21       purposes of mitigating the effects of -- of

22       COVID-19 on the Navy's ability to accomplish its

Page 75

1       missions, you mentioned that certain measures were

2       hard on sailors.  Is that correct?

3               A     Correct.

4               Q     And so that's something that it

5       seems, at least to me, that -- that you care about,

6       the impact on your individual sailors on their

7       lives, on their families, and how it -- the Navy's

8       policies or practices will affect them.  Is that

9       fair to say?

10               A     Yes.

11               Q     Okay.  And with respect to Service

12       members who submitted religious accommodation

13       requests, do you have any reason to doubt the

14       sincerity of their religious beliefs underlying

15       those requests?

16               A     I do not.

17               Q     Okay.  And have you considered or had

18       any discussions with other Naval leadership,

19       anyone -- anyone else in Naval leadership, about

20       the impact a denial of a religious accommodation

21       request would have on a -- on a sailor who has

22       sincere religious beliefs?

Page 76

1               A     Yes.

2               Q     Okay.  And what was the nature of

3       those conversations?

4               A     So I recall having conversations with

5       the Navy chief of chaplains about spiritual health

6       and the role of spiritual health in sailor

7       resiliency.

8               Q     When -- when was that conversation?

9               A     More than one.  When I talk to the

10       chief of chaplains, that's always an element that

11       we talk about.  The chief of chaplains turned over

12       fairly recently, so the new chief of chaplains and

13       I talked about this, I don't know, maybe two months

14       ago, a month and a half, two months, ago.  And with

15       his predecessor, you know, periodically,

16       episodically before that.

17               Q     Okay.  And you -- what was -- who is

18       the current chief of chaplains?

19               A     Admiral Todd.

20               Q     Emmett Todd?

21               A     Admiral Todd.

22               Q     Admiral?

Page 77

1               A     Yeah.

2               Q     And who was the predecessor?

3               A     Scott.

4               Q     In those conversations, did the chief

5       of chaplains or either of the chiefs of chaplains

6       express their concern about the impact a denial of

7       religious accommodations would have on -- on

8       sailors?

9               A     Those conversations were very much in

10       the context of what we've talked about here, which

11       is we recognize spiritual health is something we

12       strive to develop, mature, to support.  It's many

13       of the programs that the chief of chaplains works.

14                     When it comes to COVID, then

15       essentially that rough judgment calculus we talked

16       about is at what point does the benefit to the

17       individual of a religious accommodation become

18       outweighed by the risk of personal health to others

19       who don't get a choice about whether they deploy

20       and the risk to the mission.  So it was -- it was

21       in that context.

22               Q     And in your experience or in your
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Page 78

1       judgment, at what level does that risk become

2       unacceptable or does the risk outweigh --

3               A     So, again, I would expect those

4       typically case by case.  But as an exemplar, in the

5       operational force in the context -- a strategic

6       context that we're in today of being prepared to

7       deter not a small adversary in the 5th fleet, but a

8       large adversary and being prepared, if deterrence

9       fails, to deploy rapidly into a fight, that medical

10       readiness standard is what prevails.

11               Q     Would the medical readiness standard

12       prevail if by denying religious accommodation

13       requests, the Navy was experiencing retention

14       issues or sailors were leaving the Navy as a result

15       of that decision?

16               A     Yes.  And the principle there would

17       be the Navy has high medical readinesses standards

18       to come into the Navy for specifically that

19       purpose.  And there's no doubt that the high

20       medical readiness standards to come into the Navy

21       cause less people to come into the Navy than would

22       otherwise.

Page 79

1                     But the concept is because we operate

2       in high-risk, harsh, unforgiving environments,

3       bringing people into the Navy who can't meet those

4       medical readiness standards, it's not purposeful to

5       the -- to the mission.

6               Q     Are there certain other requirements

7       for entering the Navy that the Navy has waived

8       recently for purposes of addressing recruitment and

9       retention concerns?

10               A     I'm not familiar with any.

11               Q     Do you know whether there -- the Navy

12       still requires a high school diploma?

13               A     I -- I don't know.  You know, the --

14       based on the type of rating that one is going to,

15       there's different levels of education and score on

16       the entry exam.  And I don't have the detail to

17       know if there are any that -- where a GED would be

18       sufficient.

19                     MR. STEPHENS:  Mark this as Lescher

20       Deposition Exhibit 3.

21                 (Lescher Deposition Exhibit Number 3

22                 marked for identification.)

Page 80

1                     MR. STEPHENS:  Thank you.

2       BY MR. STEPHENS:

3               Q     Admiral Lescher, is this a document

4       that you've seen before?

5               A     It is not.

6               Q     It's not.

7                     I'll represent to you that this was

8       a -- is a request for production served by the

9       Plaintiffs counsel on the Defendants requesting

10       certain documents.

11                     And if you would turn to page 6 of

12       Deposition Exhibit 3, there are four specific

13       requests on -- or four requests on page 6 and then

14       there's a fifth on page 7.  And then on page 8 is

15       the date that this was served on Defendants'

16       counsel.

17                     I believe I understood your testimony

18       to be that this document was not provided to you or

19       you don't recall it being provided to you?

20               A     It was not provided to me.

21               Q     Okay.  Were you requested by your

22       counsel to provide documents in response to any

Page 81

1       discovery requests?

2               A     I don't recall being asked to do

3       that.

4               Q     Okay.  Did you collect or compile any

5       documents, e-mails, notes, other types of documents

6       for purposes of responding to any discovery in this

7       case?

8               A     So it looks like this is discovery

9       specifically in drafting or preparing the

10       declaration.

11               Q     Correct.

12               A     So I believe Captain Josephson and I

13       talked about this perhaps.  I mean, that would be

14       my supposition.  And -- and then in doing the

15       declaration, my best recollection is I was just

16       working off the draft.  I don't recall studying,

17       reaching out to other coordination to do the

18       declaration.

19               Q     Okay.  So you don't recall looking at

20       any -- any documents, reports or other types of

21       information when you were reviewing, editing the

22       draft of your declaration.  Is that right?
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1               A     That's correct.

2               Q     Okay.  And do you recall having

3       any -- any communications other than with counsel

4       about the substance of the declaration, e-mails or

5       phone calls?

6               A     I don't.  My best recollection is,

7       you know, it came to me.  I thought it needed work,

8       but the perspective I brought was my experience and

9       just, you know, from being aware of these issues.

10       I'm largely talking to as what's written in the

11       declaration.  I don't recall reaching outside my

12       office at the time of the declaration.

13                     So that's my best recollection, that

14       the draft came, iterated on it a couple of times,

15       and that was that.

16               Q     Okay.  So is it fair to say that --

17       that any documents that your counsel produced to us

18       in response to these requests were not documents

19       that you provided to your counsel?

20               A     Correct.

21               Q     Okay.

22               A     Well, again, this is going back some

Page 83

1       time.  Yeah, there was nothing that I would have

2       pulled that I used.  It's not inconceivable that --

3       I just don't recall, that if she gave me some

4       references as well as the draft itself.

5               Q     Okay.  Do you recall having any --

6       any meetings with anyone about the substance of

7       your declaration prior to executing the

8       declaration?

9               A     I don't recall those.

10               Q     Okay.  How do you -- you typically

11       keep your schedule?

12                     Do you use an Outlook calendar or --

13               A     Yes.

14               Q     And -- and did you produce to counsel

15       any calendar records that you recall pertaining to

16       the declaration about meetings or phone calls?

17               A     Well, she has access to them.  My

18       recollection is -- and typically in these type of

19       things you would not schedule a block to it.  You

20       know, the schedule is kind of hectic, and it's kind

21       of merged.  I would pull it out and mark it up and

22       send it back.

Page 84

1               Q     Okay.  And who is she?

2                     Is that your assistant or --

3               A     It's Captain Josephson.

4               Q     Okay.  Okay.

5                     Okay.  And do you know an individual,

6       Darse Crandall?

7               A     I know Admiral Crandall, the Navy

8       JAG.

9               Q     Okay.  And was Admiral Crandall

10       involved in your declaration or in communications

11       or discussions about the substance of your

12       declaration with you?

13               A     I don't ever recall talking to him

14       about it.  I -- I would imagine that he

15       participated in the draft that I received, but

16       that's speculation.

17               Q     Okay.  You don't recall a meeting on

18       January 12th with Admiral Crandall about your

19       declaration?

20               A     I don't.

21               Q     Okay.  I'll show you a document.

22
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1                 (Lescher Deposition Exhibit Number 4

2                 marked for identification.)

3       BY MR. STEPHENS:

4               Q     I've handed you a document marked as

5       Lescher Declaration Exhibit 4, which was produced

6       in response to the Plaintiffs' First Request for

7       Production.  And it is Bates stamped NSW00007803.

8                     Do you have that document?

9               A     I do.

10               Q     Okay.  Do you know what this document

11       is?

12               A     It looks like an Outlook calendar

13       invite --

14               Q     Okay.

15               A     -- or calendar entry is the format.

16               Q     Okay.  And is this -- the subject of

17       this document, it appears to me to say, "MTG

18       with/OJAG."  Do you see that?

19               A     Correct.

20               Q     Okay.  Do you know what that means?

21               A     JAG would be a meeting with

22       Admiral Crandall.
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1               Q     And the location is 4E642?

2               A     Yes.

3               Q     Do you know what that is?

4               A     That's my office.

5               Q     Okay.  And that's at the Pentagon.

6       Is that right?

7               A     Correct.

8               Q     Okay.  Do you know -- you don't know

9       if this meeting ever happened.  Is that right?

10               A     I don't -- yeah, I don't recall.

11               Q     Okay.

12                 (Lescher Deposition Exhibit Number 5

13                 marked for identification.)

14       BY MR. STEPHENS:

15               Q     I have handed you a document marked

16       as Lescher Deposition Exhibit 5, Bates stamped

17       NSW00007804.  Do you have that document?

18               A     I do.

19               Q     And in this document -- and if you

20       could look at Deposition Exhibit 4, this is --

21       you're looking at 5 now, with -- with the prior

22       Exhibit 4.  Do you recall this document or seeing

Page 87

1       this document before?

2               A     I don't.

3               Q     And in the second part at the top of

4       the page, "Sent 6/16/2022."  Do you see that in

5       Exhibit 5?

6               A     I do.

7               Q     Okay.  Do you know what that means or

8       what the significance of when this invite was sent?

9               A     Yeah, I -- I haven't seen this format

10       before, but it appears to indicate that on

11       June 16th of '22 that a meeting with OJAG was

12       scheduled or tentatively scheduled.

13               Q     And when was it scheduled for?

14               A     It shows here as 1600 on January 12th

15       of 2022.

16               Q     Do you recall sending this calendar

17       invite?

18               A     No.  I did -- I would -- I don't send

19       calendar invites.  My office, my scheduler, you

20       know, runs the schedule, sends the invites, runs

21       the Outlook.

22               Q     Okay.

Page 88

1               A     I must note this is kind of quirky in

2       that it was sent apparently six months after the

3       meeting.  I don't know what to make of that.

4               Q     Right.  I didn't either, that's why I

5       wanted to raise the question --

6               A     Yeah.

7               Q     -- because if -- and you didn't

8       recall the meeting on the 12th, so it seemed odd to

9       me as well.

10               A     Yeah.

11                 (Lescher Deposition Exhibit Number 6

12                 marked for identification.)

13       BY MR. STEPHENS:

14               Q     Admiral Lescher, I've handed you a

15       document that's been marked as Lescher Deposition

16       Exhibit 6, Bates stamped NSW00007805.

17                     Do you have that document?

18               A     I do.

19               Q     And do you recognize or recall this

20       document?

21               A     I recognize this type of document.  I

22       don't recall this specific one.

Page 89

1               Q     Okay.  On the fourth line of the --

2       there are a number of e-mail addresses listed in

3       the "To" field on the first page.  On the fourth

4       line, it -- it has your last name, comma, first

5       name, and then your -- your title.

6                     Do you see that?

7               A     Yes.

8               Q     Okay.  And so does that indicate to

9       you that this is an e-mail that you received?

10               A     Yeah, that would indicate that that

11       was an e-mail that would have come to my in-box.

12               Q     Right.

13                     And who is Bruce Gillingham, the

14       sender of this e-mail?

15               A     He's the surgeon general of the Navy.

16               Q     Okay.  In your testimony before the

17       break this morning, you had mentioned that you

18       periodically will receive certain reports with

19       medical-related information pertinent to the Navy.

20                     Do you recall that?

21               A     Yes.

22               Q     Is -- is this the type of e-mail that
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1       you're referring to?

2               A     It's not.  The e-mail I was referring

3       to in that case is the weekly battle watch update

4       that, as I recall, come from the N3, N5, the

5       operations and plans deputy chief of naval

6       operations.  And that is really -- provides all the

7       leaders a snapshot of trends in terms of active

8       cases, resolved cases, hospitalizations, to include

9       prevalence on ships, the figure I cited for you.

10               Q     You called that document, "The Weekly

11       Battle Force Update."  Is that right?

12               A     The document I believe is titled just

13       "Weekly COVID Update."

14               Q     And -- and that's something that you

15       considered and relied on as data or evidence to

16       support some of the assertions in your declaration?

17               A     That's -- so again, those come out

18       weekly.  Episodically, I am able to review them,

19       but over -- that accumulative awareness over time

20       influenced my experience, my -- my declaration.

21               Q     Okay.  And you said they're weekly.

22       Do they come out consistently every week and you

Page 91

1       review those every week?

2               A     They come out every week.  I do not

3       review them every week.

4               Q     Right.

5                     The e-mail that I handed you that's

6       been marked as Deposition Exhibit 6, is this

7       something that -- it has a number of attachments it

8       looks like on the -- on the first page of the

9       e-mail.  Do you review what's sent to you in the

10       body of these types of e-mails and attached or do

11       you focus primarily on the weekly COVID report or

12       the battle force update?

13               A     The latter.

14               Q     Okay.  Do you know who compiles or

15       prepares or drafts the -- do you call it the

16       "Weekly Battle Force Update"?

17               A     The "Weekly COVID Update."

18               Q     The "Weekly COVID Update."

19                     The "Weekly COVID Update," do you

20       know who prepares or drafts that?

21               A     I believe it is resident within OPNAV

22       N35, the Deputy Chief of Naval Operations for

Page 92

1       Operations and Plans.  That's Admiral Merz, who's

2       the Navy of NAV staff COVID lead.

3               Q     And does it contain information

4       that's classified or confidential?

5               A     It does.

6               Q     Okay.

7               A     That's -- that's an e-mail that's

8       resident on the secret network.

9               Q     Okay.  Does -- does an e-mail -- is

10       it called SIPR?

11               A     SIPR.

12               Q     Are all communications that are sent

13       on SIPR classified?

14               A     No.

15               Q     Okay.  And who receives the --

16               A     Just to amplify that, I mean the vast

17       majority are.  It's unusual for unclassified

18       traffic to be on the SIPR.

19               Q     Okay.  And the "Weekly COVID Update,"

20       do you know who receives that --

21               A     It's a --

22               Q     -- besides yourself?

Page 93

1               A     It's a pretty large shop group.

2       It's -- you know, conceptually it wouldn't be --

3       it's not this address group, but it's probably

4       about that size.

5               Q     And -- and the e-mail is sent to you

6       from -- do you know who sends it to you?

7                     Is it Admiral Merz?

8               A     I believe it's the BattleWatch

9       Center.

10               Q     Okay.

11               A     The Navy has a BattleWatch.  So it's

12       either -- so, again, it's residence in the

13       headquarter staff.  Likely N3, N5, of which the

14       Battlewatch Center worked for.

15               Q     Okay.

16                 (Lescher Deposition Exhibit Number 7

17                 marked for identification.)

18       BY MR. STEPHENS:

19               Q     Admiral Lescher, I've handed you a

20       document that's been marked as Lescher Deposition

21       Exhibit 7, and it's Bates Stamped NSW00007813

22       through 7830.
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1                     Do you have that document in front of

2       you?

3               A     I do.

4               Q     And is this a document that you are

5       familiar with?

6               A     I believe this is a document that was

7       part of the -- I've seen a document like this that

8       was part of my preparation binder, one of multiple

9       tabs for the declaration.

10               Q     For the deposition or for the

11       declaration?

12               A     Oh, I'm sorry, for the deposition.

13               Q     Okay.  So -- so this was something

14       that you reviewed in preparation for the

15       deposition, but not something that you recall

16       seeing or relying on -- well, seeing before you

17       executed your declaration?

18               A     That's correct.  I misspoke.  So

19       basically I saw this in the past few days.

20               Q     Okay.  And it's not something that

21       you relied on for purposes of the statements and

22       the opinions offered in your declaration?

Page 95

1               A     That's correct.

2               Q     Okay.  Are you familiar generally

3       with, you know, what this type of document is?  The

4       Naval Medical -- it's titled the "Naval Medical

5       Intelligence Report."

6               A     I'm not.  So I have not been a

7       consumer of this type of document.  The way this

8       type of longer-term medical trends would come to my

9       attention is we have either weekly or biweekly, we

10       call them OPNAV syncs, or synchronization events.

11                     We go around the people in that

12       meeting.  And the surgeon general -- or his rep is

13       one of them, and typically in a fairly succinct

14       fashion, he or his rep would, when newsworthy,

15       update, I think, the type of trends that appears

16       are being talked about in this document.

17               Q     How often are the OPNAV meetings

18       where the surgeon general would provide an update

19       of the issues that are reflected in this type of

20       document?

21               A     Yeah.  So that cadence is designed to

22       be weekly.  It doesn't always execute that way.

Page 96

1       When executed, the surgeon general is not

2       necessarily always there.  Although, typically he

3       or his rep would be.  So that's that cadence.

4               Q     Okay.  Do you recall an OPNAV meeting

5       occurring on or around January 14th, 2022?

6               A     I don't have a specific recollection

7       of that.

8               Q     Okay.  Do you recall an OPNAV meeting

9       in which -- on or around January 14th, 2022, in

10       which the surgeon general advised at the meeting

11       that vaccine effectiveness was 64 percent?

12               A     No, I don't recall a specific figure.

13       I do recall the surgeon general speaking at those

14       meetings about the -- and I don't recall if this is

15       specifically in the context of Omicron or if this

16       predates it, but conveying information about what

17       we're seeing in terms of effectiveness against

18       evolving variants as part of those conversations.

19               Q     And was the nature of what the

20       surgeon general was discussing or advising on the

21       new variants that the vaccine was more or less

22       effective at preventing incidents of -- of COVID-19

Page 97

1       vaccination?

2               A     I recall the general entered that

3       conversation being --

4                     MR. CARMICHAEL:  Objection.  Vague.

5                     I just think you might have

6       misspoke on your question because you said

7       vaccination preventing vaccination or something

8       like that.  And so --

9                     MR. STEPHENS:  That's what I get for

10       reading ahead.

11       BY MR. STEPHENS:

12               Q     Do you recall the nature of the

13       surgeon general's discussion, whether it involved

14       information concerning vaccines becoming more or

15       less effective as a result of the newer strains of

16       COVID-19?

17               A     So, as I recall, the -- the thread of

18       those type of conversations were -- had two

19       dimensions.  One was paying close attention to the

20       efficacy of the vaccination against new variants in

21       terms of number of cases per capita, balanced by

22       still seeing differential results between
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1       vaccinated and unvaccinated people in terms of the

2       case rate and the severity of the cases.

3                     So with -- so basically with both

4       populations increasing, increasing differentially

5       in terms of prevalence and consequence is my best

6       recollection of how those conversations transpired.

7               Q     On page -- on the first page of

8       Deposition Exhibit 7, in the paragraph -- the first

9       paragraph under executive -- well, first, the date

10       is January 14th, 2022, that was before your -- the

11       date you executed your declaration.  Is that right?

12               A     Correct.

13               Q     In that first paragraph, the second

14       to the last sentence says, "Vaccines have an

15       overall effectiveness of 64 percent."

16                     Do you see that?

17               A     Yes.

18               Q     And that's not something you recall

19       being informed of at that time?

20               A     I was not.

21               Q     Okay.  If you had been informed of

22       that prior to executing your declaration, would you

Page 99

1       have changed any of the statements in your

2       declaration pertaining to the vaccine mandate and

3       its effectiveness at preventing COVID-19, the

4       spread of COVID-19, within the Navy population?

5               A     No.  Based on the medical updates

6       that we talked about, our experience shows it's

7       still clearly the most effective available

8       medication.  And while the overall effectiveness

9       data shows here -- and I don't know how that number

10       has changed over time from January of 2022 -- the

11       relative effectiveness in terms of prevalence, and

12       in particular of controlling the severity of the

13       cases, is -- makes it compelling and makes it the

14       most effective tool we have.

15               Q     Turning back to Deposition Exhibit 1,

16       on page 2, which is -- that's a copy of your

17       declaration.  On page 2, in paragraph 2, halfway --

18       well, a third of the way down in that paragraph,

19       there's a sentence that said -- and we talked about

20       this earlier -- "The injunction directly impacts

21       the Navy's ability to carry out its

22       responsibilities to protect and maintain the health

Page 100

1       and safety of our Force, in particular our ability

2       to halt the spread of COVID-19 through a mandatory

3       vaccination requirement."

4                     At what level of effectiveness would

5       you determine that the vaccine is not halting the

6       spread of COVID --

7                     MR. CARMICHAEL:  Objection.  Calls

8       for --

9       BY MR. STEPHENS:

10               Q     -- within the Navy?

11                     MR. CARMICHAEL:  Objection.  Calls

12       for speculation.

13                     You can answer the question.

14                     THE WITNESS:  So you'd like me to

15       provide an estimate of what level of COVID

16       effectiveness would halt the spread?

17                     I mean, my short answer is, I'm not

18       a medical expert --

19       BY MR. STEPHENS:

20               Q     Right.

21               A     -- and would very much have that type

22       of conversation with the surgeon general and -- and

Page 101

1       our medical experts.

2               Q     And you testified that the vaccine

3       mandate or the vaccination is the most effective

4       tool.

5               A     Yes.

6               Q     Is that right?

7               A     Yes.

8               Q     Is that -- do you -- is that -- is

9       that another way of saying it's the least

10       restrictive means?

11                     Have you heard the term "least

12       restrictive means"?

13               A     I have.

14                     So I think it's an element of least

15       restrictive.  Because it's so effective, it's for

16       sure an element, in my view, of the least

17       restrictive.

18               Q     Okay.  If the effectiveness of the

19       vaccine at preventing COVID-19 infections were

20       16 percent, would you still believe that it is --

21       the vaccine is effective at stopping the spread of

22       COVID?
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1                     MR. CARMICHAEL:  Objection.  Calls

2       for speculation.  Improper hypothetical with

3       unstated assumptions.

4                     You can answer the question.

5                     THE WITNESS:  I believe the COVID

6       vaccine that decreased the prevalence of COVID at

7       that type of rate, but still provided substantial

8       Force health benefits, in terms of mitigating the

9       severity, yes, would -- would still be an

10       effective -- the most effective tool.

11                     What we see on the ships, so the 22

12       ships today, they're able to manage these cases

13       that do emerge because the -- because of the --

14       they're not having to hospitalize people, they're

15       not having to evacuate people.

16       BY MR. STEPHENS:

17               Q     Is it also fair to say that on those

18       ships vaccination is not preventing COVID-19

19       infections?

20               A     Yes, that's fair to say.

21               Q     Okay.

22               A     It's -- it's not preventing all

Page 103

1       infections, which really highlights the risk of

2       introducing unvaccinated people into that crew.

3               Q     I'm sorry.  Say that again.

4               A     I said it just highlights the risk

5       that the commander is evaluating when unvaccinated

6       individuals come into a crew, where the -- even the

7       vaccinated crew is still susceptible to infection.

8               Q     Do you know of any instances on ships

9       in which there have been COVID-19 infections among

10       only vaccinated members -- Service members on that

11       ship, but -- but not among the unvaccinated members

12       of that ship?

13               A     I'm not familiar with a case like

14       that.  The MILWAUKEE is an example we talked about

15       where the crew was 100 percent vaccinated and had a

16       mission impact with an outbreak.

17               Q     Okay.

18                 (Lescher Deposition Exhibit Number 8

19                 marked for identification.)

20       BY MR. STEPHENS:

21               Q     Admiral Lescher, I've handed you a

22       document that's marked as Lescher Exhibit Number 8.

Page 104

1       It does not have a Bates number.  It was not

2       produced in discovery.

3                     Do you have that document?

4               A     I have Exhibit 8.

5               Q     Okay.  And the title of that document

6       on the first page is, "Statement of Admiral William

7       K. Lescher, Vice Chief of Naval Operations Before

8       the House Armed Services Committee, Subcommittee on

9       Readiness on Learning from and Preventing Future

10       Training Mishaps, March 23rd, 2021."

11                     Do you see that?

12               A     I do.

13               Q     Okay.  I'd like you to look at the

14       first page -- well, is this a statement that you

15       gave to Congress to the House Armed Services

16       Committee?

17               A     It appears to be the written

18       statement for this March 23rd hearing.

19               Q     Okay.  So you -- you submitted this

20       statement in writing to the committee?

21               A     Yes.

22               Q     Okay.  And --

Page 105

1                     MR. CARMICHAEL:  I -- I do want to do

2       an objection.  Maybe this will get it cleared up.

3       There's no page numbers or any indication that this

4       is the entire document, but maybe it'll get cleared

5       up.

6       BY MR. STEPHENS:

7               Q     Admiral Lescher, on page -- well, on

8       the first page following the title page -- let

9       me -- let me start over.

10                     The first page, it says March 23rd,

11       2021.  Do you see that, the very -- the cover

12       page --

13               A     Yes.

14               Q     -- of the document?

15                     And as of -- in March -- as of

16       March 23rd, 2021, the Navy had been dealing with

17       COVID-19 for over a year.  Is that -- or

18       approximately a year?

19               A     About a year.

20               Q     About a year.

21                     Okay.  So at the time of this -- of

22       giving this statement to Congress or to the House
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1       Armed Services Committee, you had -- you and others

2       in the Navy had experienced a year of how to

3       accomplish the missions, deal with COVID-19.

4                     Fair to say?

5               A     Yes.

6               Q     Okay.  On -- on the following page,

7       in the second paragraph it says, "Our nation

8       requires a Navy that is ready to deploy globally in

9       defense of U.S. interests.  2020 provided a strong

10       example of how the U.S. Navy is executing that

11       imperative.

12                     "While large portions of world

13       activity were curtailed with the pandemic, the

14       Navy's operational tempo continued at a high pace,

15       highlighted by eight major Carrier Strike Group and

16       Expeditionary Strike Group deployments.

17                     "In 2020, Naval Aviation flew over

18       700,000 flight hours and Navy Afloat forces amassed

19       over 23,000 total steaming days.  In a number of

20       instances, U.S. Naval Forces deployments were

21       extended to support high priority Secretary of

22       Defense tasking.

Page 107

1                     "One such unit, the USS NIMITZ (CVN

2       68) Carrier Strike Group returned last month from

3       the longest aircraft carrier deployment in modern

4       history."

5                     Is that -- did I read that correctly?

6               A     You did.

7               Q     And that was part of your statement

8       that you gave to the subcommittee House Armed

9       Services Committee on March 21st, 2021?

10               A     Yes.

11               Q     And that was a true statement at

12       time, correct?

13               A     Yes.

14               Q     Okay.  In that statement, you made no

15       mention of COVID-19.  Is that correct?

16               A     There's no mention of COVID-19 in

17       here right now, yes.

18               Q     Okay.  So is it fair to say that your

19       characterization of 2020 and the Navy's performance

20       during 2020, at least, suggests that the Navy was

21       able to accomplish its missions despite the impact

22       of COVID-19?

Page 108

1               A     Right.  It's exactly the context we

2       touched on briefly before.  The Navy was mission

3       focused and executed the mission, and you can tell

4       even from the statements in here in ways that were

5       very hard on our people.

6               Q     Okay.  The Navy was able to

7       accomplish its missions successfully, as you told

8       Congress, despite COVID -- despite COVID-19 and

9       before a COVID-19 vaccine mandate -- or vaccine

10       even existed.  Is that right?

11               A     The Navy executed these missions at

12       this pace in 2020.

13               Q     Okay.  Did you --

14               A     So highlighted here, you know what

15       missions were impacted, what missions didn't get

16       executed.

17               Q     Did you inform Congress or the House

18       Armed Services Committee, or any other committee of

19       Congress, at any time of the Navy's missions that

20       you said were negatively impacted by COVID-19?

21               A     I don't recall in the context either

22       of this hearing or in the interactions with the

Page 109

1       professional staff if we talked about it.

2                     Clearly at the time frame that's

3       stated here, they would have been well aware of the

4       very high profile events on THEODORE ROOSEVELT,

5       and -- and, of course, there were interactions with

6       the Congress and the oversight committees about

7       that.

8                     And in terms of the broader issues, I

9       do know -- I recall talking about the impact on our

10       people.  This is something that congressional

11       committees rightfully strongly focus on in terms of

12       the deployment lengths, again, that are talked

13       about in this -- the uncertainty they're dealing

14       with in terms of the phrase here, "A number of

15       instances of extended deployments due to the

16       dynamic nature of Secretary of Defense tasking."

17                     So I mean it clearly was in the

18       context of the conversations with the committees.

19               Q     You mentioned the ROOSEVELT, and I

20       had asked you earlier about another example of a --

21       a ship with a COVID outbreak.

22                     Do you -- do you recall a Navy ship
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1       in July 2021 that -- where the Service members

2       deployed on that ship, 98 percent were vaccinated

3       and only the vaccinated Service members were

4       allowed onshore, and there was a COVID outbreak.

5       The Navy determined however that patient zero was a

6       fully-vaccinated Service member and that of the 22

7       infected Service members, all were fully

8       vaccinated?

9                     MR. CARMICHAEL:  Objection.  Facts

10       not in evidence and -- yeah, facts not in evidence.

11                     But you can answer the question.

12                     THE WITNESS:  I don't recall those

13       details.

14       BY MR. STEPHENS:

15               Q     Okay.  Did you review any information

16       or reports from the U.S. Department of Health and

17       Human Services or CDC?

18               A     No.

19               Q     Okay.  Are you aware of the Navy

20       providing any information regarding COVID-19

21       infections within the Navy to CDC or the Department

22       of Health and Human Services?

Page 111

1               A     I'm not aware of -- of that process.

2               Q     Okay.  Would you consider the Health

3       and Human Services and CDC a reliable source of

4       information pertaining to COVID-19 infection?

5               A     I have no reason to question it.  The

6       source I use is our medical experts and the surgeon

7       general and the Department of Defense.

8               Q     Okay.  And that's the -- that's what

9       you mentioned before, it's the Battlewatch Group,

10       Weekly COVID Update, and then your meetings with

11       the surgeon general --

12               A     Right.

13               Q     -- primarily?

14               A     Primarily.

15               Q     And -- and are there any other

16       sources that you would consider?

17                     Not with respect to your declaration,

18       just generally for your knowledge of the COVID-19

19       situation within the Navy.

20               A     Those are the two primary sources.

21               Q     Okay.  Are you familiar with -- you

22       mentioned the ROOSEVELT.  Are you familiar with any

Page 112

1       other deployments of ships that successfully

2       mitigated or any instances where a ship was --

3       carried out its mission with zero cases of

4       COVID-19?

5               A     So there's a couple of ways to think

6       through that question.  Do you mean am I aware of

7       any cases of where a ship's mission was a full

8       deployment that executed with zero cases of COVID?

9       It's -- that's not a figure I -- I track.

10               Q     Okay.

11               A     And so typically the way we monitor

12       this is across the Force, which ships have active

13       COVID cases and -- and how that -- how those are

14       trending.  So yeah, I don't have a -- I'm not aware

15       of what you just asked.

16                 (Lescher Deposition Exhibit Number 9

17                 marked for identification.)

18       BY MR. STEPHENS:

19               Q     I've handled you a document that's

20       been marked as Lescher Deposition Exhibit 9.  It

21       does not have a Bates number.  It's not something

22       that was produced in discovery.

Page 113

1                     At -- at the bottom of the page, do

2       you see where it says U.S. Department of Health and

3       Human Services --

4               A     Uh-huh.

5               Q     -- Center for Disease Control and

6       Prevention?

7               A     Uh-huh.

8               Q     Okay.  And the title of this is -- of

9       this document -- at the top it says, "Morbidity" --

10       at the very top, "Morbidity and Mortality Weekly

11       Report."

12                     Do you see that?

13               A     Uh-huh.

14               Q     And below that the title of the -- of

15       the journal article is, "Outbreak of COVID-19 Among

16       a Highly Vaccinated Population Aboard a U.S. Navy

17       Ship After a Port Visit, Iceland, July 2021."

18               A     Uh-huh.

19               Q     And is this something that you've

20       seen before?

21               A     No.

22               Q     Okay.  Are you familiar with this
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1       ship's deployment and the COVID outbreak involving

2       this ship?

3               A     So I'm going to take --

4               Q     Sure, you can take time to --

5               A     -- a few moments to read it.

6               Q     Yeah, that's fine.

7               A     Yeah.

8                     Okay.

9               Q     Okay.  So you've had a chance to

10       review the document --

11               A     Yes.

12               Q     -- marked as Deposition Exhibit 9?

13                     Would -- would this example and the

14       deployment of the ship and the facts discussed in

15       this Health and Human Services CDC article change

16       your opinion that the COVID-19 vaccine is effective

17       to prevent the spread of COVID on ships deployed --

18       Navy ships that have been deployed?

19               A     No, it would not.

20               Q     Okay.  And that's despite the fact

21       that it had a 98 percent vaccination rate,

22       according to this article?

Page 115

1               A     Well, I would highlight the article

2       says, "Vaccination, in combination with other

3       prevention strategies, resulted in a much lower

4       attack rate of COVID."

5               Q     Okay.  And all of the infections, at

6       least according to this article, on that ship were

7       among vaccinated individuals.  Is that right?

8               A     Yes.

9               Q     Okay.  And there were other measures

10       taken on that ship to prevent further spread.  Is

11       that right?

12               A     Correct.

13               Q     And there was no spread among --

14       spread of COVID-19 or no reported COVID-19

15       infections among any unvaccinated sailors deployed

16       on that ship, right?

17               A     I don't recall if it says in here

18       whether any of the unvaccinated were close

19       contacts.

20               Q     Okay.  So perhaps then on this

21       deployment they were able to maintain social

22       distancing among Service members on that ship?

Page 116

1               A     Yeah.  So again, the report says the

2       outbreak in this environment suggests that high

3       vaccination rates, in combination with the other

4       prevention measures, can substantially reduce the

5       spread despite the high transmissibility.

6               Q     Does this article change your opinion

7       that unvaccinated Service members or crew members

8       on this -- sailors on this deployment were

9       detrimental or could be detrimental to the mission?

10               A     It does not.

11               Q     Okay.  Why?

12               A     Well, I'll highlight the sentence

13       that says, "Among the 22 infected personnel, all

14       were fully vaccinated.  No patients required

15       hospitalization or supplemental oxygen and no

16       deaths occurred."

17                     So I don't know if the -- in the tiny

18       fraction of the crew that was unvaccinated,

19       2 percent, serendipitously didn't happen to have

20       close contact.  But our experience shows if they

21       had, that we could not with the some confidence

22       make the assumption that they would not have

Page 117

1       required hospitalization, supplementation oxygen or

2       death.

3               Q     Were -- were the unvaccinated Service

4       members who were on this ship at the time of the

5       COVID-19 infections detrimental to this mission,

6       the mission of this ship?

7                     MR. CARMICHAEL:  Objection.

8       Speculation.  Lack of foundation.

9                     THE WITNESS:  The unvaccinated

10       members on this ship decreased the medical

11       readiness of the ship.  They presented a risk if

12       they had been a close contact and in this case had

13       become infected with the Delta variant.

14                     The data is clear, they would have

15       been at a higher risk of more severe symptoms and

16       at a higher risk of hospitalization.  They're

17       also at a higher risk of death based on the Navy

18       experience.

19                     MR. STEPHENS:  Okay.  Objection.

20       Nonresponsive.

21       BY MR. STEPHENS:

22               Q     My question is:  Did that happen?
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1                     Not what could have happened, but

2       what actually happened on this ship.

3                     MR. CARMICHAEL:  Objection.

4       BY MR. STEPHENS:

5               Q     Were the unvaccinated Service members

6       detrimental to this ship accomplishing its mission?

7                     MR. CARMICHAEL:  Objection.  Lack of

8       foundation.  He just said he doesn't recall this --

9       this incident, so his knowledge is coming from this

10       article.

11                     But you can answer the question.

12                     THE WITNESS:  The unvaccinated -- the

13       small 2 percent of this crew that was unvaccinated

14       presented a higher risk of becoming severely

15       symptomatic.  And if you're saying in this specific

16       vignette in Reykjavik, Iceland in -- in July 2021,

17       looking in the review view mirror, did that happen?

18       The answer is no.

19                 (Lescher Deposition Exhibit Number 10

20                 marked for identification.)

21       BY MR. STEPHENS:

22               Q     Okay.  Admiral Lescher, I have handed

Page 119

1       you a document marked as Deposition Exhibit 10.

2       And it's from a journal, Military Medicine.  Are

3       you familiar with that journal?

4               A     I'm not.

5               Q     Okay.  This was not produced in --

6                     MR. CARMICHAEL:  Just a --

7                     MR. STEPHENS:  Go ahead.

8                     MR. CARMICHAEL:  Yeah, I would just

9       make a note for the record that what is produced --

10       what was handed appears to be pages 178 through

11       180, and not the prior pages or any latter pages.

12       But you can go ahead and ask your question.

13                     THE WITNESS:  I'm sorry, what was the

14       question?

15       BY MR. STEPHENS:

16               Q     The question was whether you were

17       familiar with the journal, Military Medicine.  And

18       I think your answer was no?

19               A     No.

20               Q     And this is not a document that was

21       produced to us in discovery.  And I -- have you

22       seen this before?

Page 120

1               A     I have not.

2               Q     Okay.  If you'd like to take the time

3       to read it, I do have a couple of questions about

4       this, about the facts discussed in this article as

5       well.

6               A     Yeah, please.

7                     Okay.

8               Q     Okay.  Admiral Lescher, you've had a

9       chance to review the document that's marked as

10       Lescher Deposition Exhibit 10.  Is that right?

11               A     I have.

12               Q     And it is from a journal, Military

13       Medicine, or at least that's what it indicates at

14       the top of the page, the first page, 178.

15                     Do you see that?

16               A     I do.

17               Q     And it's -- the title of this is

18       "U.S. Navy Aircraft Carrier Prevents Outbreak at

19       Sea in Midst of COVID-19."  Do you see that?

20               A     I do.

21               Q     And the author is CDR Veronica E.

22       Bigornia.  Do you see that?

Page 121

1               A     I do.

2               Q     What is -- what does CDR stand for?

3               A     Commander is her rank.

4               Q     Commander.

5                     Do you know Commander Bigornia?

6               A     I do not.

7               Q     Okay.  And according to this article,

8       she was the senior medical officer on the USS HARRY

9       S. TRUMAN, which was deployed from Norfolk,

10       Virginia in November of 2019 with a crew of 5,461

11       personnel.  Is that --

12               A     Yes.

13               Q     -- right?

14                     Okay.

15               A     She's referring to the Strike Group,

16       which is TRUMAN, and as shown below, it includes a

17       destroyer squadron and an embarked carrier wing.

18               Q     Okay.  Multiple ships?

19               A     Yes.

20               Q     Okay.  And the crew between the

21       multiple ships was 5,461 personnel.  Is that right?

22               A     Correct.

31 (Pages 118 - 121)

Veritext Legal Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830

Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 44 of 325  PAGEID #: 4709



Page 122

1               Q     Okay.  And the deployment, at least

2       according to her account, it led -- the striker

3       left November 2019, left Norfolk, Virgina.  Is that

4       right?

5               A     Correct.

6               Q     And it returned home June of 2020?

7               A     Yes.

8               Q     And at the time it returned home in

9       June of 2020, it -- there had been reported zero

10       cases of Coronavirus on any of the ships that were

11       part of that strike group?

12               A     Correct.

13               Q     All right.  And this was -- you

14       mentioned the ROOSEVELT as an example of a ship

15       being deployed and having a -- being negatively

16       impacted by COVID-19.  Is that correct?

17               A     Uh-huh.

18               Q     And the ROOSEVELT was around what

19       time, do you recall?

20               A     So she first saw her COVID cases, as

21       I recall, in the March '20 time frame.

22               Q     The ROOSEVELT?

Page 123

1               A     The ROOSEVELT, correct.

2               Q     Okay.  So this was on or around the

3       same time.  This was a separate strike group that

4       was deployed at least for a period of the time when

5       the ROOSEVELT was --

6               A     Yeah, no, I mean -- no, this is a

7       strike group that deployed pre-pandemic.

8               Q     Right.

9                     And it remained deployed, at least

10       for a period of time in which the ROOSEVELT was

11       also deployed.  Is that right?

12               A     Correct.

13                     Again, the -- the document clearly

14       states that once COVID received pandemic status in

15       that time frame in March, they did no more port

16       visits.

17               Q     And --

18               A     This is an example of a strike group

19       that deployed pre-pandemic, and then in the

20       pandemic, cut off all port visits and controlled

21       exposure that way.

22               Q     Is it also -- so is it an example of

Page 124

1       a strike group that employed mitigation measures,

2       and as a result of those mitigation measures,

3       reported zero cases of COVID-19 infection?

4               A     In the context of their -- the

5       situation, Commander Bigornia implemented strong --

6       strong countermeasures.  It's noteworthy that she

7       refers to them as "heroic efforts" on page 180.

8       "Heroic efforts were given to the prevention of an

9       outbreak at sea."

10               Q     Is that -- sorry, go ahead.

11               A     It's admirable.  But it gets to my

12       point on the type of measures that were taken in

13       the 2020 time frame were heavy and hard and

14       affected strongly the quality of Service that a --

15       in my experience is not an enduring approach.  So

16       we would not expect, as a matter of routine,

17       deployments from here in perpetuity to have heroic

18       measures needed to be taken.

19               Q     And on the -- for the USS TRUMAN

20       Carrier Striker that's discussed here, are you --

21       are you assuming or suggesting that you have some

22       knowledge of these mitigation measures that were

Page 125

1       taken having a negative impact on the sailors who

2       were part of this deployment?

3               A     Yes.  Well, I'm saying what I read

4       here, stopping all port visits from March on, even

5       things as local as the essential personnel flying

6       aboard to keep the -- the ship ready, the -- the

7       aircrew will basically be given box lunches in

8       their aircraft, the pre-embark quarantine, other

9       elements, they're the right kind of measures for

10       sure.  But yes, those type of kind of measures

11       impact quality of Service.

12               Q     Okay.  And what do you mean by

13       "quality of Service"?

14               A     I mean the quality of life onboard

15       ship.

16               Q     Okay.

17               A     The stress of serving in operational

18       units forward.

19               Q     Do you think that the quality of life

20       or stress of serving for a Navy Service member

21       would be negatively affected if that Service member

22       has a very strong religious belief and is denied a
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1       religious accommodation for the COVID-19 vaccine?

2               A     I believe that affects their

3       spiritual health.

4               Q     Okay.  And would spiritual health

5       also be something that would affect quality of

6       Service on a -- on a ship or within the Navy more

7       broadly?

8               A     That would be a factor, yes.

9               Q     Okay.

10                     MR. CARMICHAEL:  We've been going

11       about 85 minutes.

12                     MR. STEPHENS:  Okay.  Do you want to

13       do a break?

14                     MR. CARMICHAEL:  Yeah.  I mean I'm

15       usually at 90 minutes, but that's --

16                     MR. STEPHENS:  Yeah, that's fine, we

17       can do one.

18                     MR. CARMICHAEL:  Do you want to do

19       one now?

20                     MR. STEPHENS:  Yeah, we'll take a

21       break.

22                     VIDEOGRAPHER:  We are going off the

Page 127

1       record.  The time is 11:04 a.m.  This concludes

2       Media Unit Number 2.  Thank you.

3                 (Recess from 11:04 a.m. to 11:22 a.m.)

4                     VIDEOGRAPHER:  We are back on the

5       record.  The time is 11:22 a.m.  And this is the

6       beginning of Media Unit Number 3.

7                     Counsel, you may proceed.

8       BY MR. STEPHENS:

9               Q     Admiral Lescher, you understand that

10       you're still under oath, correct?

11               A     I do.

12               Q     Did you -- you mentioned the

13       ROOSEVELT and the COVID-19 infections that occurred

14       on the ROOSEVELT deployment several times in your

15       testimony today.

16               A     I'm sorry, the what?

17               Q     The ROOSEVELT.

18               A     Yeah, the -- March '20?

19               Q     Correct?

20               A     Yeah.

21               Q     Correct.

22                     And did you, as VCNO, conduct or

Page 128

1       initiate, oversee an investigation of the chain of

2       command's actions that were involved with that

3       outbreak?

4               A     I did not.  I was not yet VCNO.

5               Q     Okay.  And you -- so you became VCNO

6       in --

7               A     End of May of '20.

8               Q     Okay.  So after that investigation

9       was completed or after it had been initiated?

10               A     After it was completed.

11               Q     Okay.  Are -- are you familiar with

12       that investigation?

13               A     I'm generally familiar with it,

14       not --

15               Q     Okay.

16               A     -- not the details.

17               Q     And what do you know about that --

18       the -- the findings from that investigation?

19               A     Can you be more specific?

20               Q     Sure.  Sure.

21                     You said you were generally familiar

22       with the investigation.  Do you know -- are you

Page 129

1       familiar with any of the findings that came out of

2       that investigation or anything more specific than

3       just that --

4               A     Yes.

5               Q     -- an investigation occurred?

6               A     So I'm most familiar with the

7       judgments that the CNO made regarding the Navy's

8       response to it, both at the strike group commander

9       and the ship's CO level.

10               Q     Oh, okay.  So you're -- so you're

11       familiar with decisions that were made as a result

12       of that or based on that investigation --

13               A     Right.

14               Q     -- but not the specific findings or

15       underlying analysis or investigation that --

16               A     Not --

17               Q     -- was conducted?

18               A     Not in detail.

19               Q     Okay.  Have you read any reports

20       discussing that investigation that you recall?

21               A     No.

22               Q     Okay.  Do you -- do you ever review
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1       any reports by RAND Corporation?

2               A     I'm sure I have, but very

3       infrequently.

4               Q     Okay.  Is -- is RAND Corporation --

5       does RAND Corporation, is it a contractor with --

6       with the Navy in certain circumstances?

7               A     I believe they're a Federally Funded

8       Research and Development Agency at the RDC.  The

9       primary -- the primary Navy FFRDC is Center for

10       Navy Analysis, so that's who we more commonly work

11       with.  Infrequently, I -- I can remember seeing

12       RAND products.  I'm sure it's -- I'm sure the Navy

13       entities contract with them, but not -- you know,

14       not frequently.

15               Q     Okay.  You've mentioned a few times

16       in your testimony that there is a differential

17       between vaccinated Service members and unvaccinated

18       Service members in terms of the number of cases and

19       the -- and also the severity of those cases.

20               A     Yes.

21               Q     And is there -- if there were --

22       were -- were very small -- or if there were little

Page 131

1       differential between unvaccinated and vaccinated,

2       would that change your opinions as to requiring the

3       vaccine -- or the vaccine mandate?

4                     MR. CARMICHAEL:  Objection.  Calls

5       for speculation.  Hypothetical, has unstated

6       assumptions.

7                     You can answer the question.

8                     THE WITNESS:  If there was a small

9       differential rate in prevalence of death, then the

10       answer's no.  It's still a high consequence, so the

11       fact that there's incremental difference is still

12       significant.

13       BY MR. STEPHENS:

14               Q     Okay.  And how would you measure

15       severity of cases -- I think you had mentioned

16       severity or -- in discussing, you know, that being

17       one of the measures of effectiveness of vaccine.

18               A     Right.

19               Q     Is severity in your -- by you -- by

20       your estimation, do you consider that in terms of

21       of number of deaths or is there some other measure

22       that you look to?

Page 132

1               A     I believe you characterized severity

2       by number of deaths, number of hospitalizations,

3       number of medevacs, number of significant symptoms.

4       Although, those would degrade the readiness of an

5       operational unit as those individuals work to

6       recover.

7               Q     If there were no differential in the

8       number of deaths between unvaccinated and

9       vaccinated Service members, would that change your

10       opinion?

11               A     So the next level of severity I would

12       look at is number of hospitalizations.  And I think

13       the same principle applies.  That significant

14       adverse event to any individual to be hospitalized

15       for a disease like this, and even if those -- even

16       if there's incremental advantage to prevent the

17       hospitalization or death, then I think that's a

18       compelling use of -- of the vaccination.

19               Q     Okay.  And if there were no -- so

20       then if there were no differential between

21       unvaccinated and vaccinated Service members with

22       respect to hospitalizations as a result of

Page 133

1       COVID-19, would that change your opinion?

2                     MR. CARMICHAEL:  Objection.  Calls

3       for speculation and hypothetical.  It includes

4       unstated assumptions.

5                     You can -- you can answer the

6       question.

7                     THE WITNESS:  The commander's

8       perspective, I would bring to that.  So then I

9       would go to the next level of consequence, which

10       is, what's the degree of the severity of symptoms

11       as they're able to remain in the unit.  And so now

12       we're talking -- we're not talking about the risk

13       of spreading, we're simply talking about the risk

14       of how severe a manifestation an individual has.

15                     And so we -- this -- you know,

16       there's no hard-and-fast numbers there, but this

17       would be the judgment of the commander.  If

18       there's an ability to differentially decrease the

19       severity of symptoms so that a crewmember who is

20       pulled off to isolate was able to do that for a

21       shorter period or could, with other

22       countermeasures, still be effective in the crew,
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1       then I think that would be considered.

2       BY MR. STEPHENS:

3               Q     Have you reviewed or are you familiar

4       with any data or analysis of the differential

5       between vaccinated and unvaccinated Service members

6       and those types of symptoms that require someone

7       to, for example, be removed from that job, the

8       third category you said you'd look at?

9               A     Yeah.  I'm familiar with the

10       differential -- that does sound familiar with the

11       differential hospitalizations.  On your question, I

12       have not seen the data.  And that's, again, where I

13       rely on the medical professionals who have

14       conveyed.  But there are differences in severity of

15       symptoms between vaccinated and unvaccinated

16       people.

17               Q     Okay.  And if there were no

18       differential with respect to the symptoms for

19       vaccinated and unvaccinated individuals for

20       COVID-19, then would your opinions change on the

21       vaccine mandate?

22                     MR. CARMICHAEL:  Objection.  Calls

Page 135

1       for speculation.  And the assumption -- contains

2       unstated assumptions.

3                     You can answer the question,

4       Admiral.

5                     THE WITNESS:  I believe the judgment

6       of operational impact at that point -- so you're

7       saying there's no -- between vaccinated and

8       unvaccinated, assuming hypothetically that there

9       was no difference in magnitude of illness, then the

10       value proposition in the vaccine to the commander

11       becomes, "Is there a differential in spread and the

12       likelihood to get it?"  And if obviously one gets

13       it, they're more likely to spread it to the crew.

14       BY MR. STEPHENS:

15               Q     And if there were no differential,

16       then your opinion would or would not change as to

17       the necessity of a mandate?

18                     MR. CARMICHAEL:  Same objection.

19       Calls for speculation, hypothetical, and contains

20       unstated assumptions.

21                     You can answer the question.

22                     THE WITNESS:  If there were no

Page 136

1       difference in -- between the vaccinated and the

2       unvaccinated population in terms of protection

3       against severity or protection in terms of

4       prevalence, then I believe that would conceptually

5       change the conversation.

6       BY MR. STEPHENS:

7               Q     And so is there some degree of

8       differential or some level of differential between

9       the two that would -- that would -- at which point

10       your opinions as to the necessity of the mandate

11       would change or is it that any differential between

12       vaccinated and unvaccinated is enough?

13                     MR. CARMICHAEL:  Objection.  Calls

14       for speculation.

15                     You can answer the question.

16                     THE WITNESS:  Any differential in

17       death, any differential in hospitalization, I

18       believe would be compelling.  The consequence of

19       that differential -- if those are the same and now

20       we're talking about mission impact due to members

21       isolating and not being available, weighing that

22       again -- so we're weighing again impact to other

Page 137

1       people's health from having an unvaccinated person,

2       impact to the unit, impact to the mission versus

3       the spiritual health of the individual, then, as

4       Delta -- as Delta death, Delta hospitalization go

5       away and we're now just talking about Delta mission

6       impact for symptoms, then you -- then you have --

7       then I think you have to have a conversation on the

8       merits of each case.  What's the context by which I

9       would be taking and accepting an increased

10       likelihood of members being more impacted and

11       coming off mission?

12                     And, again, to your point, if that

13       difference went away, then what's the consequence

14       of a greater spread if that exist, in terms of

15       people who test positive now having to isolate

16       and come off task in the unit?

17       BY MR. STEPHENS:

18               Q     Would -- would you consider in that

19       analysis the impact of -- a negative impact on

20       Force retention from the vaccine mandate?

21               A     I think the -- the way I would think

22       through that, members that are retained that cannot
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1       serve in operational units is not a strong -- it's

2       not a strong proposition.  That's why these medical

3       readiness standards exist, so that the people that

4       we have are able to contribute.

5                     And that's essentially why we are

6       retaining the Force, for them to -- we retain -- we

7       retain people in our Force who meet many different

8       types of standards so that they can effectively

9       contribute in high-risk, harsh environments that

10       the -- the Naval Force operates in.

11               Q     And so is it -- is it your position

12       that there is no accommodation that could be

13       provided to individuals seeking a religious

14       exemption from the COVID-19 vaccine mandate?

15               A     No.

16               Q     Why not?

17               A     Why not?

18               Q     That -- that is your opinion or that

19       is not your opinion?

20               A     I think religious accommodations,

21       again with that not being directly under my

22       purview, but we talked about there's a -- a

Page 139

1       judgment to be made, spiritual health of the

2       individual versus the health risk to that

3       individual's shipmates and the performance of the

4       unit.  And that's the -- that's the judgment that

5       has to be made on a case-by-case basis.

6               Q     Okay.  And if you were making that

7       judgment, would you expect that there would be zero

8       religious accommodations or religious exemption

9       requests approved --

10                     MR. CARMICHAEL:  Objection.  Calls

11       for --

12       BY MR. STEPHENS:

13               Q     -- that were truly an individualized

14       assessment?

15                     MR. CARMICHAEL:  Objection.  Calls

16       for speculation.

17                     THE WITNESS:  I believe your question

18       is hypothetically would I expect all the cases to

19       resolve the same way?  No.

20                 (Lescher Deposition Exhibit Number 11

21                 marked for identification.)

22
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1       BY MR. STEPHENS:

2               Q     Admiral Lescher, I've handed you a

3       document marked as Deposition Exhibit 11.  It was

4       produced in discovery by the Defendants -- by

5       Defense Counsel, and is Bates stamped NSW00007831

6       through 7835.

7                     Do you have that document in front of

8       you?

9               A     7831, yes, I have in front of me.

10       Oh, and 32, 33, 34, and 35.

11               Q     Okay.  Is this a document that you're

12       familiar with or that you've seen before?

13               A     It is not.

14               Q     Okay.  Do you know what this document

15       is?

16               A     If you'd give me a moment and let me

17       take a look at it.

18               Q     Sure.

19               A     Okay.

20               Q     This is not something that you've

21       seen before.  Is that right?

22               A     That's correct.

Page 141

1               Q     Okay.  It's not something you've then

2       considered in preparing your declaration?

3               A     Correct.

4               Q     Is this a document that would be

5       useful to you in making a determination -- an

6       individualized determination of the risk associated

7       with allowing an -- a religious exemption for an

8       individual Service member?

9               A     So before answering that, I just want

10       to highlight again, that's not my role.  I'm

11       starting to get a little uncomfortable with

12       answering those hypotheticals because were that my

13       role, I would study that pretty hard.  I would

14       inform myself in a more detailed way than -- than

15       this situation here.

16               Q     Okay.  So you would consider, for

17       example, things like incidents rate -- incident

18       rate in certain areas where an individual might be

19       deployed.  You'd familiarize yourself with this

20       kind of information?

21               A     I think that's fair.

22               Q     Okay.
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1                 (Lescher Deposition Exhibit Number 12

2                 marked for identification.)

3       BY MR. STEPHENS:

4               Q     Admiral Lescher, I've handed you a

5       document marked as Lescher Deposition Exhibit 12,

6       Bates stamped NSW000007808 through 7812.

7                     Do you have that document in front of

8       you?

9               A     I do.

10               Q     And you've had a chance to review

11       that today?

12               A     I just looked at it, yes.

13               Q     And you had not seen that or had you

14       seen that before reviewing it at your deposition

15       just now?

16               A     I have not seen it before.

17               Q     Okay.  So it was produced in response

18       to our request for documents from the Defendants

19       and produced to us by Defendants' counsel.

20                     Is this -- this is similar to the

21       prior document that was marked as Deposition

22       Exhibit 11.  It -- and I have similar questions.

Page 143

1                     Is this a document that you would

2       consider or would want to consider if you were in

3       the position of making individualized assessments

4       as to whether a religious accommodation should be

5       granted or denied?

6                     MR. CARMICHAEL:  Objection.  Calls

7       for speculation.  I think Admiral Lescher has

8       already made clear that he's not involved in that

9       particular process and does not do these religious

10       accommodations.

11                     But you can answer the question,

12       Admiral.

13                     THE WITNESS:  I think the -- this is

14       going to be the context that would be an element

15       that would be considered.

16       BY MR. STEPHENS:

17               Q     And is that because, at least based

18       on your review of this document today, it indicates

19       that there are different risks -- as with the prior

20       document, Exhibit 11, there are different risks

21       associated with different geographic areas?

22               A     Right.  So, again, not having done

Page 144

1       these, and seen these, but it seems to me a

2       judgment that would be made is:  What's the impact

3       to the unit?  What's the risk?  Is the unit fixed

4       geographically in a very dynamic COVID environment?

5       How -- you know, how dynamic are these trends?  How

6       long, given those elements, would that religious

7       accommodation make sense?

8                     Those seem, to me, to be part of the

9       contours, I think heavily caveated, I haven't

10       really prepared to do that work so . . .

11               Q     Right.

12               A     I think the other thing that I would

13       like to highlight on that is that type of local

14       context becomes increasingly less relevant if the

15       unit or the individual is expected to be worldwide

16       deployable.  So that local context obviously is

17       very ephemeral and subject to change and subject to

18       world events.  And so if we're talking about

19       operational units that are maneuver units that

20       deploy, then that local context becomes not very

21       significant in my perspective.

22               Q     Does the Navy require certain

Page 145

1       vaccinations only for Service members who are

2       deployed to different geographic regions of the

3       world?

4               A     It's my understanding the answer is

5       yes.

6               Q     Okay.  And so at least in the context

7       of some vaccines that the Navy requires, the Navy

8       does take into account the risk associated with

9       deployment to certain geographic regions.  Is that

10       right?

11               A     Yes.

12               Q     Okay.  And so the -- hypothetically,

13       the Navy could make the same analysis or analyze

14       the same risk with respect to COVID-19 vaccine and

15       deployment?

16                     MR. CARMICHAEL:  Objection.  Calls

17       for -- same -- same -- same objection, that it

18       calls for speculation.  And Admiral Lescher is not

19       involved in the -- these particular religious

20       exemptions.

21                     THE WITNESS:  The judgment there, it

22       seems to be, again the risk judgment, is how
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1       certain are we that this member will be deployed

2       to, and confined to, that region versus being

3       worldwide deployable.

4                     The examples you cite are typically

5       additive vaccines on top of the worldwide medical

6       readiness standard.  So when there's a local

7       condition with a local endemic, that's typically,

8       I believe, where you would see additional

9       vaccinations that are required to control for

10       that risk, but it doesn't eliminate the

11       foundational vaccinations which are required to

12       be worldwide deployable since both the Navy and

13       Marine Corps are expeditiously Forces and --

14       Forces and readiness.

15                     MR. STEPHENS:  All right.  Why don't

16       we take a lunch break.  How long do you all want?

17                     Let's go off the record.

18                     VIDEOGRAPHER:  We are going off the

19       record.  The time is 11:53 a.m.  This also

20       concludes Media Unit Number 3.  Thank you.

21                 (Recess from 11:53 a.m. to 12:33 p.m.)

22                     VIDEOGRAPHER:  We are back on the

Page 147

1       record.  This is the beginning of Media Unit Number

2       4.  The time is 12:33 p.m.

3                     Counsel, you may proceed.

4       BY MR. STEPHENS:

5               Q     Good afternoon, Admiral Lescher.  You

6       understand that you're still under oath, correct?

7               A     Yes.

8               Q     I'm going to hand you a document that

9       we will mark as Deposition Exhibit 13.

10                 (Lescher Deposition Exhibit Number 13

11                 marked for identification.)

12       BY MR. STEPHENS:

13               Q     I'll represent to you that this a --

14       Deposition Exhibit 13 is a copy of the Supreme

15       Court opinion on the Defendants' motion for partial

16       stay in this case.

17                     Have you seen this document before?

18               A     I've seen excerpts of this document,

19       not the whole document.

20               Q     Okay.  The excerpt that I would like

21       to direct your attention to is on page 2, bottom of

22       the page or the last paragraph, the second sentence

Page 148

1       of -- the third sentence of the last paragraph, it

2       says, "As Admiral William Lescher, Vice Chief of

3       Naval Operations, explained, quote, Sending ships

4       into combat without maximizing the crew's odds of

5       success, such as would be the case with ship

6       deficiencies in ordnance, radar, working weapons or

7       the means to reliably accomplish the mission is

8       dereliction of duty.  The same applies to ordering

9       unvaccinated personnel into an environment in which

10       they endanger their lives, the lives of others and

11       compromise accomplishment of essential missions."

12                     Do you see that language?

13               A     Yes.

14               Q     And that language comes from your

15       declaration, the declaration that is marked as

16       Exhibit 1.  Is that correct?

17               A     It does.

18               Q     Okay.  The second sentence that I

19       read, that says, "The same applies to ordering

20       unvaccinated personnel into an environment in which

21       they endanger their lives, the lives of others, and

22       compromise accomplishment of essential missions."

Page 149

1                     Would the same apply to ordering

2       Service members with increased risk of severe

3       illness from COVID-19 into an -- into a deployment?

4               A     I'm not sure I understand the

5       question.

6               Q     Sure.

7                     So -- so you -- so the language from

8       your declaration that's quoted here is suggesting

9       that ordering individuals who are unvaccinated into

10       an environment, such as on a deployment for

11       example, would be a dereliction of duty because it

12       presents some additional degree of risk.

13                     Is that fair to say?

14               A     Yes.

15               Q     Okay.  Would the same be true if --

16       with respect to ordering individuals on to -- into

17       a deployment who are at high risk of severe illness

18       from COVID-19?

19                     MR. CARMICHAEL:  Objection.  Calls

20       for speculation.  And calls for a hypothetical,

21       unstated assumptions.

22                     You can answer the question.
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1                     THE WITNESS:  Okay.

2                     So let me work to that answer just

3       as I would think through it.  So what I am

4       clearly saying here is when confronted with a

5       level of risk that is manifested in dead sailors,

6       hospitalized sailors, for leaders not to use the

7       most effective available tool to a known

8       avoidable risk is the issue I'm highlighting

9       here.

10                     Your question is, does it apply to

11       deployments?  And I think conceptually it's

12       similar, but it's obviously the judgment to be

13       made on the specifics.  But where we left off

14       before lunch, for example, where combatant

15       commanders require additional vaccines if a

16       member is being deployed to an area with an

17       endemic or a local increased threat to health is

18       the same concept.

19       BY MR. STEPHENS:

20               Q     Okay.  And are there certain

21       individual Navy Service members who are at a higher

22       risk of severe COVID-19 symptoms than other Navy

Page 151

1       Service members if they contract the disease?

2               A     I'm not a medical expert, but I

3       believe that's a true statement.  I believe there's

4       other factors.

5               Q     Okay.  So if there are such

6       individuals who are at higher risk of severe

7       symptoms in the event that they contract COVID-19,

8       would you support deploying those higher-risk

9       individuals despite the risk that exists from

10       COVID-19 and the higher risk those individuals

11       face?

12                     MR. CARMICHAEL:  Objection.

13       Speculation.  Calls for hypothetical, unstated

14       assumptions and lack of foundation.

15                     THE WITNESS:  Yeah, there's quite --

16       there's quite a lack of detail there.  But I

17       support deploying individuals that meet our medical

18       readiness standards.  And I believe our medical

19       readiness standards are designed to specifically

20       address that issue.

21                     To the extent an individual has --

22       is at high risk for a certain deployment

Page 152

1       location, then it's my expectation those

2       conversations would take place with a medical

3       professional to make a case based on -- a

4       judgment based on the specifics as opposed to

5       generalities.

6       BY MR. STEPHENS:

7               Q     Okay.  And so it would be within, for

8       example, the discretion of the commander in

9       consultation with a medical expert?

10               A     Meeting specified medical readiness

11       standards would not be at the discretion.  If we're

12       talking about a -- a level of conversation above

13       and beyond medical standards, then I think that's

14       correct.

15               Q     Okay.  I'll hand you a document that

16       we'll mark as Exhibit 14.

17                 (Lescher Deposition Exhibit Number 14

18                 marked for identification.)

19       BY MR. STEPHENS:

20               Q     Admiral Lescher, I've handed you a

21       document that we've marked as Lescher Deposition

22       Exhibit 14, which was produced in response to

Page 153

1       Plaintiffs' discovery request, and is Bates stamped

2       NSW00000043 through 48.

3                     Do you have that document in front of

4       you?

5               A     I do.

6                     Okay.

7               Q     You've had a chance to review the

8       document that's marked as Deposition Exhibit 14.

9       Is that correct?

10               A     Yes.

11               Q     And this is -- what is this document?

12               A     This is the Navy's Standard Operating

13       Guidance Version 5 of January of this year.

14               Q     Okay.  And what is a NAVADMIN?

15               A     It's a type of message that

16       essentially goes Navy wide, broadly distributed.

17               Q     Okay.  And who issues NAVADMINs?

18               A     They can be issued from generally

19       senior flag officers.  This one by Admiral Merz,

20       Deputy Chief of Naval Operations.

21               Q     And where do you see on here that it

22       was issued by Admiral Merz?
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1               A     The very last line, paragraph ten on

2       page 48.

3               Q     And what date was this issued?

4               A     The date time group is 15 January of

5       '22.

6               Q     And your declaration you signed on

7       January 19th, 2022.  Is that correct?

8               A     Correct.

9               Q     So this document was -- this NAVADMIN

10       was issued and distributed to the Navy prior to you

11       executing your declaration?

12               A     Yes.

13               Q     Had you reviewed this document prior

14       to signing your declaration?

15               A     So I don't recall specifically

16       whether I did or not.

17               Q     Okay.  Did you have any input or role

18       in the -- in the substance of this NAVADMIN?

19               A     No.

20               Q     Do you typically review NAVADMINs

21       before they are, I'll say, issued or distributed

22       Navy-wide?

Page 155

1               A     I typically do not.

2               Q     Okay.  Who has -- who would be

3       responsible for reviewing this NAVADMIN before it

4       was sent out by Admiral Merz?

5               A     I think that varies, but I recall

6       seeing e-mails where Navy, typically a Three-Star,

7       who's getting ready to release a NAVADMIN, will

8       send an e-mail saying, "Hey, in the upcoming

9       period, I expect to release this NAVADMIN."

10                     And as I recall, those are generally

11       directed to CNO, is my recollection.  It may be

12       a -- a broader shop group.  They certainly -- I see

13       them, or they come into my -- my in-box.

14               Q     This NAVADMIN allows for operations

15       and deployment of high-risk personnel.

16               A     It --

17               Q     Is that correct?

18               A     It stipulates a process by which

19       those type of decisions can be made.

20               Q     And so it -- it provides that under

21       certain circumstances for high-risk personnel can

22       be deployed or can be operational, is that right,

Page 156

1       at the discretion of the commander?

2               A     Right.  So on a case-by-case basis,

3       the commander is advised by medical providers and

4       is reported up echelon, can make those type of

5       decisions.

6               Q     Okay.

7                     MR. CARMICHAEL:  Just objection to

8       misstating -- misstating the document.  It says

9       "vaccinated high-risk personnel."

10       BY MR. STEPHENS:

11               Q     In paragraph 7.d on the third page

12       of -- what page is it -- it's Bates stamped

13       NSW00000046, paragraph 7.d.  Do you see that

14       paragraph?

15               A     I'm sorry, 7 "B" or "D"?

16               Q     "D" as in dog.

17               A     I do see that.

18               Q     "Vaccinated high-risk personnel:  The

19       decision to operate and deploy with vaccinated

20       high-risk personnel rests with the commander, as

21       advised by medical providers, who must report

22       intentions to their immediate superior in command

Page 157

1       (ISIC).  High-risk personnel shall be PCR viral

2       tested within three days of embarking."

3                     Is that -- did I read that correctly?

4               A     Yes.

5               Q     And so the provision of this NAVADMIN

6       that I was asking about, I was referring to this --

7       this paragraph.

8                     And is it correct that this paragraph

9       allows high-risk personnel to be operational and

10       deployed as long as they're vaccinated, if approved

11       by the commander?

12               A     On a case-by-case basis, inconsistent

13       with what you read, the commander is advised by

14       their medical provider, and as reported up echelon,

15       can make those decisions as per this standard

16       operating guidance.

17               Q     Okay.  And the Navy does not allow

18       unvaccinated personnel to be operational or

19       deployed even if the commander -- even if that

20       person's low risk and the commander believes that

21       it -- with advice from a medical adviser,

22       recommends such?
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1               A     I believe there's a stipulation where

2       Naval component commanders can make that decision.

3       I'm not 100 percent sure.

4               Q     And what component or what

5       circumstances are you referring to?

6                     Do you know the specifics of that?

7               A     So --

8               Q     Or any more details of that?

9               A     Standard operation guidance talks

10       about operational Forces and the requirement that

11       100 percent of the operational Forces be

12       vaccinated.

13                     I believe, if I recall correctly,

14       that there's a stipulation where a Naval component

15       commander essentially can make a determination

16       where it found compelling on a case-by-case basis.

17               Q     Is that in -- in -- do you know the

18       guidance or the NAVADMIN or -- or where that would

19       be?

20               A     I believe that's in Standard

21       Operating Guidance 6.0, the one that follows this

22       one.

Page 159

1               Q     Okay.  And so looking at 7.d, is it

2       fair to say that -- that commanders have discretion

3       with the advice of medical providers to deploy

4       and/or deem operational a high -- a vaccinated

5       high-risk individual --

6               A     Yes.

7               Q     -- Service member?

8               A     Yes.

9               Q     Okay.  And what percentage,

10       approximately, if you know, of Navy Service members

11       are high-risk personnel?

12               A     I don't know.

13               Q     Do you know what qualifies as high --

14       as a -- who qualifies or would -- would indicate

15       that someone is within that definition of a

16       high-risk personnel?

17               A     At a very general level, I believe

18       there's certain medical conditions or history of

19       medical conditions that conceptually would place

20       one in a high-risk status.  But, again, that's --

21       that's not in the vice chief's purview to review or

22       make those decisions, so I'm not strongly familiar.

Page 160

1               Q     Okay.  If you look at the page -- at

2       Deposition Exhibit 14, the page that is

3       NSW000000044, paragraph 4.c.

4               A     I'm sorry, what document are we

5       looking at?

6               Q     Exhibit 14 --

7               A     Yeah.

8               Q     -- the one that's the NAVADMIN.

9               A     Okay.

10               Q     And the last two digits of the Bates

11       Number are 44.  And it's paragraph 4.c.

12               A     Uh-huh.

13               Q     It provides a definition of high-risk

14       personnel.  Do you see that?

15               A     Yes.

16               Q     And that paragraph says, "High-risk

17       personnel:  Those individuals designated by a

18       medical provider who meet the CDC criteria for

19       increased risk of severe illness.  Qualifying

20       conditions are included on the CDC website."

21                     Do you see that?

22               A     Yes.

Page 161

1               Q     Okay.  So for purposes of -- of this

2       NAVADMIN, high-risk personnel are those personnel

3       who are at severe risk of COVID-19 illness as

4       defined by the CDC.  Is that right?

5               A     It doesn't say COVID, it says --

6               Q     Or -- or of -- of severe illness?

7               A     "Who meets CDC criteria for increased

8       risk of severe illness," correct.

9               Q     Okay.  And so you said it doesn't say

10       COVID.  Are you saying that it somehow excludes

11       individuals who are at severe risk of illness from

12       COVID?

13               A     No.  I'm just saying --

14               Q     Okay.

15               A     -- it says increased risk of severe

16       illness.

17               Q     Sure.  Okay.

18                     All right.  And so that definition of

19       high-risk personnel is -- is -- is incorporated

20       and -- and used in paragraph 7.d --

21               A     Right.

22               Q     -- the paragraph that allows
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Page 162

1       commander's discretion to deploy his-risk

2       personnel --

3               A     Vaccinated.

4               Q     -- or vaccinated -- or vaccinated

5       with advice of --

6                     MR. CARMICHAEL:  Objection.

7       BY MR. STEPHENS:

8               Q     -- medical providers?

9                     MR. CARMICHAEL:  Objection.  Lack of

10       foundation.

11                     You can answer the question.

12                     THE WITNESS:  Yes, that's -- that's

13       what --

14       BY MR. STEPHENS:

15               Q     Okay.

16               A     -- is in paragraph 7.d.

17               Q     Okay.  And -- and you don't know

18       approximately what percentage of Navy personnel are

19       high risk, I believe you already said that you

20       didn't know that, correct?

21               A     Correct.

22

Page 163

1                 (Lescher Deposition Exhibit Number 15

2                 marked for identification.)

3       BY MR. STEPHENS:

4               Q     Turning to now a document that we'll

5       now mark as Lescher Deposition Exhibit 15.

6               A     Okay.

7               Q     Okay.  Have you had a chance to

8       review the document that's marked as Lescher

9       Deposition Exhibit 15?

10               A     I have.

11               Q     Okay.  I'll represent to you it is a

12       document from Center for Disease Control and

13       Prevention, or the CDC.

14                     Do you see that at the top of the

15       page?

16               A     Yes.

17               Q     Okay.  And the CDC is -- looking back

18       at Lescher Deposition 14, and in paragraph 4.c,

19       that defined high-risk personnel, it references,

20       "CDC Criteria for Increased Risk of Severe

21       Illness."

22               A     Yes.

Page 164

1               Q     Do you recall that?

2                     Okay.  And here at Exhibit 15 is a

3       document from the CDC, that the middle of the first

4       page states, bullet -- first bullet point, "Having

5       obesity increases the risk of severe illness from

6       COVID-19.  People who are overweight may also be at

7       increased risk."

8                     And then the next bullet point says,

9       "Having obesity may triple the risk of

10       hospitalization due to a COVID-19 infection."

11                     Do you see that?

12               A     I do.

13               Q     And so does that indicate to you that

14       within the definition of high-risk personnel would

15       be individuals who are -- who are obese?

16               A     Yes.

17                     MR. CARMICHAEL:  Objection.  Lack of

18       foundation that this -- that this is specifically

19       that 4 -- paragraph 4.c of -- of Deposition Exhibit

20       14 is referring to this document.

21                     You can answer the question.

22

Page 165

1       BY MR. STEPHENS:

2               Q     Do you -- do you dispute that

3       individuals who have obesity are at higher risk

4       severe illness from COVID-19?

5               A     I'm not medically qualified to make

6       the determination.  I don't dispute Exhibit 15.

7               Q     Okay.  And so the -- the paragraph we

8       looked at, 7.d, vaccinated high-risk personnel in

9       Exhibit 14, it would allow the deployment of obese

10       Service members who were vaccinated despite the

11       risk of -- a higher risk of severe illness from

12       COVID-19 for such individuals if the commanders

13       exercise their discretion to deploy such individual

14       in consult -- consultation with a medical adviser?

15               A     Yes.  So -- yeah, precisely that, on

16       a case-by-case basis, as I read the guidance, in

17       consultation with the individual and the medical

18       provider, to -- to make that determination.

19               Q     Okay.  Are you aware that

20       approximately 25 percent of the Navy is obese?

21                     MR. CARMICHAEL:  Objection.  Lack of

22       foundation.
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1                     You can answer the question.

2                     THE WITNESS:  I was not -- I was not

3       aware of that specific statistic, but I was aware

4       that it's generally on that order.

5       BY MR. STEPHENS:

6               Q     Approximately a quarter of the Navy

7       is -- is identified as obese?

8               A     (Moving head up and down.)

9               Q     And so approximately a quarter, or

10       25 percent, of the Navy would fall within the --

11               A     Can I ask you the -- I'm sorry.  Can

12       I ask you the source of that?

13               Q     Sure.

14                 (Lescher Deposition Exhibit Number 16

15                 marked for identification.)

16       BY MR. STEPHENS:

17               Q     I can point you to --

18               A     Yeah.

19               Q     -- save us time to page 33 of the

20       document that's been marked as Deposition Exhibit

21       16, which is a Service profile of the Navy.

22                     And in particular under the -- the

Page 167

1       first chart middle of the page there's a measure of

2       obesity percent and then Navy value.

3                     Do you see that?

4               A     I do.

5               Q     And that value, it says 25 percent --

6               A     It seems odd that it's outside the

7       DoD range, but I -- I do see that figure.

8               Q     Okay.  And this -- this document --

9       are you familiar with this document, "Health of the

10       Force"?

11               A     No.

12                     So this is a 2020 document?  Do you

13       have -- what was the date of the data?

14               Q     Well, it says at the bottom of the

15       page that -- on page 33 in the footnote the -- the

16       Footnote A, it says, "Number as of June 2020."  So

17       presumably it's, you know, at some point after June

18       of 2020, but I don't know the specific date of this

19       document.

20                     Would you -- would you -- do you --

21       do you ask because you believe there's been some

22       change in the percentage?

Page 168

1               A     I do think that it's dynamic.  You

2       know, one of the impacts of COVID was, in terms of

3       access to gyms and facilities, that we saw at our

4       shore installations.  But yeah, I'm -- I'm always

5       interested in the source and -- and the timing, so

6       . . .

7               Q     Well, it's a 2020 report, and so, you

8       know, it --

9               A     Yeah, I --

10               Q     The obesity percentage presented in

11       this document, DoD, Health of Force for 2020, it

12       states 25 percent of the Navy falls within that

13       high-risk --

14               A     Yeah, point taken.

15               Q     -- category.  And it may be slightly

16       higher or lower than that now.  Is that -- is that

17       fair to say?

18               A     It's central, yeah.

19               Q     That's higher, at least according to

20       this report, than any of the other branches in the

21       military.  Is that right?

22               A     That's what I saw.  Well, I saw it at

Page 169

1       the high end of the DoD range, so I didn't look at

2       the other services, but it makes sense.

3               Q     Okay.  And then under -- on page 33

4       where it says, "Additional Information," it

5       explains that obesity can contribute to certain

6       health conditions.  Is that right?

7               A     Yes.

8               Q     Okay.  So at least according to this

9       DoD report, that's marked as Deposition Exhibit 16,

10       and then looking to Deposition Exhibit 14 and 15 as

11       well, is it -- is it fair to say that approximately

12       25 percent of the Navy is at high risk of severe

13       illness from COVID-19 infection?

14                     MR. CARMICHAEL:  Objection.  Lack of

15       foundation.  Calls for speculation.

16                     You can answer the question.

17                     THE WITNESS:  So based on the thread

18       of the CDC, highlighting that obesity increases the

19       risk of severe illness from COVID and the data on

20       the demographics of the Navy Force, and the

21       paragraph 4 supposition that the CDC criteria for

22       increased risk of severe illness -- is that what
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1       Exhibit 15 says?

2                     Yeah, it does, "Having obesity

3       increases the risk of severe illness from

4       COVID-19."  Yeah, I follow that thread.

5       BY MR. STEPHENS:

6               Q     Okay.  And so then it would follow

7       from that by looking at paragraph 7 -- 7.d of the

8       NAVADMIN, that 25 percent of the Navy is at high

9       risk of severe illness from COVID-19, despite being

10       vaccinated or unvaccinated, they're at high risk of

11       severe illness and that --

12                     MR. CARMICHAEL:  Objection.  Lack of

13       foundation.

14                     You can answer the question.

15                     MR. STEPHENS:  I haven't asked the

16       question, yet.

17       BY MR. STEPHENS:

18               Q     Is it fair to say that based on

19       Exhibits 14, 15, and 16, looking at paragraph 17

20       of -- of Exhibit 14, that 25 percent of the Navy is

21       at high risk of severe illness from COVID-19; yet,

22       paragraph 7.d of the NAVADMIN, in Exhibit 14,

Page 171

1       allows commander's discretion to make operational

2       and deploy such individuals as long as they're

3       vaccinated based on the commander's judgment with

4       advice from medical providers?

5               A     That's correct.

6               Q     Okay.  And the Navy has no such

7       policy that you're aware of allowing commander's

8       discretion with respect to unvaccinated personnel

9       or Service members who are not at high risk?

10               A     So referring to my earlier statement,

11       I believe that there's a provision for Naval

12       component commanders to make that judgment.  As 7.d

13       is written, this applies to vaccinated high-risk

14       personnel only.

15               Q     And do you agree with the Navy's

16       decision to allow operations and deployment of

17       vaccinated high-risk personnel knowing that

18       approximately 25 percent of the Navy fall into the

19       category of being at risk of severe illness from

20       COVID-19?

21               A     What was your question?

22               Q     Do you -- do you -- do you agree with

Page 172

1       this position of allowing for this decision --

2               A     I do.

3               Q     -- to allow?

4                     Why do you agree with that?

5               A     Because it permits the commander to

6       make risk decisions in the specific context of a

7       case-by-case person, which I think -- I think we've

8       talked earlier today, that's the -- that's the

9       approach that the Navy -- that the Navy brings,

10       accept risk when the benefit outweighs the cost,

11       don't accept unnecessary risk, make risk decisions

12       at the proper level.  So it's very consistent with

13       that approach.

14                     As a hypothetical or as a vignette to

15       illuminate this, I would imagine a commander

16       talking to a medical provider and characterizing

17       the risk:  How obese is this individual?  Are there

18       other factors?  What are mitigations if the choice

19       is made to operate and deploy with a vaccinated

20       high-risk person?  What are the other mitigations

21       that come into play, in terms of physical activity,

22       diet, exposure, all of those elements?

Page 173

1                     Those were all elements on how a

2       specific case, it seems to me, would be determined

3       in this context.

4               Q     And in the context of a religious

5       accommodation or request for a religious

6       accommodation or exemption from the COVID-19

7       vaccine, should those same factors apply and/or

8       same approach be applied?

9               A     Again, not the purview of the vice

10       chief, so we're starting to get into a hypothetical

11       again.  I haven't grounded myself in the guidance

12       and the standards for that.  The -- the same

13       approach should be applied as it should be done on

14       a case-by-case basis.

15               Q     Okay.  Would you support a policy or

16       a decision to deploy an HIV-positive Navy SEAL on a

17       mission, for example, to kill or capture a -- a

18       high-value individual?

19                     MR. CARMICHAEL:  Objection.  Lack of

20       foundation.  And hypothetical as unstated

21       assumptions.

22                     You can answer.
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1                     THE WITNESS:  The very direct answer

2       is I'm not medically qualified to -- to make that

3       decision.  I'm trying to imagine by what parameters

4       I would evaluate that.  And it's -- I don't have

5       the medical background to offer an informed opinion

6       on that.

7       BY MR. STEPHENS:

8               Q     What would you look to to make that

9       determination, of -- of whether an HIV-positive,

10       for example, Navy SEAL should be deployed on a

11       mission -- on such a mission?

12               A     Yeah, I think they're quite similar

13       to the factors here in some respect:  What's the

14       risk of illness?  What's the risk of trans medical

15       readiness?  What's the risk -- what's the increased

16       risk of requiring a medical evacuation?

17                     So without understanding all of the

18       parameters of where that illness is now, it's

19       fundamentally from a commander's perspective, are

20       there elements -- first of all, is that -- is that

21       a deviation from our medical readiness standards

22       that essentially is driving us to accept a lower

Page 175

1       readiness standard?  And then the commander has to

2       go through the -- the -- this evaluation.

3                     Does -- you know, I think you said in

4       the context of a SEAL Team.  So you're talking

5       teams of four or fewer people.  If that condition

6       represents increased susceptibility to becoming

7       ill, to -- to require medical evacuation, that

8       forces a commander to accept a completely different

9       risk calculus, when of one of four members has a

10       higher risk of pitching out of a fight.  And that

11       can change mission design, that can shift risk to

12       support elements.  I think -- that's how I would

13       think through that.

14               Q     So -- so fundamentally it sounds

15       similar to your -- to your discussion of the

16       individualized assessment that would be involved in

17       determining a deployment of -- of a high-risk

18       individual, as we talked about, with respect to

19       COVID-19, that individual has obesity, the

20       commanders would evaluate the specific

21       circumstances at issue in the mission or

22       deployment?

Page 176

1               A     Unless the medical advice is such

2       that -- that the record -- the understanding of the

3       illness is such that it doesn't require a case by

4       case.  You know, we -- you know, let's use an

5       extreme, the common cold doesn't require a -- a

6       case-by-case judgment.

7                     So I just don't know the medical

8       impact determination on HIV to say where it falls

9       in that spectrum of increasing risk of death,

10       hospitalization, and mission impact.

11               Q     Okay.  I'll hand you a document that

12       we'll mark as Deposition Exhibit 17.

13                 (Lescher Deposition Exhibit Number 17

14                 marked for identification.)

15       BY MR. STEPHENS:

16               Q     And while she's marking that, I'll

17       ask you a follow-up question.

18                     Do you know whether Navy SEALs or

19       other members of Naval Special Warfare have to do

20       blood transfusions in the field?

21               A     I would expect that that is something

22       that would be required.

Page 177

1               Q     Okay.  Is it something that could

2       happen or that you're aware of occurring?

3               A     By the nature of their mission, I

4       believe that's -- it could happen.

5               Q     Okay.

6               A     Okay.

7               Q     Okay.  You've been provided a

8       document that's marked as Lescher Deposition

9       Exhibit 17.  Do you have that in front of you and

10       have you had a chance to review it?

11               A     Yes and yes.

12               Q     And have you seen it before today?

13               A     I have not.

14               Q     Okay.  Do you know what this document

15       is or what it indicates to be to you after having

16       reviewed it?

17               A     Yes.  It looks to a policy change on

18       this topic.

19               Q     Okay.  The subject is, "Policy

20       Regarding Human Immunodeficiency Virus-Positive

21       Personnel Within the Armed Forces."  Is that right?

22               A     Yes.
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Page 178

1               Q     And it's from -- well, it's dated

2       June 6, 2022.  Is that right?

3               A     Yes.

4               Q     And then who issued this policy?

5               A     Secretary of Defense.

6               Q     And who did it -- who was it sent to

7       or who does it at least indicate on its face it was

8       sent to?

9               A     So it says, "Memo for Senior Pentagon

10       Leadership, Commanders of the Combatant Commands

11       and Defense Agency and DoD Field Activity

12       Directors."

13               Q     Okay.  But you don't recall this

14       being distributed to you?

15               A     No.

16               Q     Okay.  The second sentence of the

17       first paragraph -- the second and third sentence

18       say, "Individuals who have been identified as

19       HIV-positive are asymptomatic, and who have

20       clinically confirmed undetectable viral load

21       hereinafter, quote, covered personnel, end quote,

22       will have no restrictions applied to their

Page 179

1       deployability or to their ability to commission

2       while a Service member solely on the basis of their

3       HIV-positive status.  Nor will such individuals be

4       discharged or separated solely on the basis of

5       their HIV-positive status."

6                     Do you see that?

7               A     I do.

8               Q     And so in light of this being a -- a

9       memorandum from Lloyd Austin, the Secretary of

10       Defense, is it fair to say that that's a new policy

11       of the Department of Defense, which would include

12       the Navy?

13               A     Yes, I would think so.

14               Q     Okay.  And so as part of this policy,

15       it -- its individual -- such individuals --

16       HIV-positive individuals states that it cannot be

17       discharged or separately solely on the basis of

18       their HIV-positive status.  Is that right?

19               A     Uh-huh.

20               Q     And that they'll have no restrictions

21       applied to their deployability, correct?

22               A     Yes.

Page 180

1                     MR. CARMICHAEL:  Objection.

2       Misstates the document.  And that it also says,

3       "Solely on the basis of the HIV-positive status."

4                     You can answer.

5                     THE WITNESS:  I'm sorry.  Highlight

6       that again.  Where is that?

7                     MR. CARMICHAEL:  I'm just stating --

8                     THE WITNESS:  I see what you're

9       saying.

10                     MR. CARMICHAEL:  I'm just doing the

11       whole sentence.

12                     THE WITNESS:  I got it.

13                     MR. CARMICHAEL:  Reading the whole

14       sentence.

15                     THE WITNESS:  "No restrictions apply

16       to deployability solely on the bases of HIV

17       status," correct.

18       BY MR. STEPHENS:

19               Q     It's true, at least -- to your

20       knowledge, is it true that unvaccinated soldiers

21       are being discharged solely because of their

22       vaccination status?

Page 181

1               A     Yes.

2               Q     Okay.  And the part of the first

3       sentence that your counsel highlighted for you,

4       does that have any impact on -- limitation on the

5       statement in the first part of the paragraph that

6       says, "There will be no restrictions applied to

7       their deployability"?

8                     MR. CARMICHAEL:  Objection.  Lack of

9       foundation.

10                     You can answer the question.

11       BY MR. STEPHENS:

12               Q     The first part of the sentence says,

13       "Individuals who have been identified as

14       HIV-positive, are asymptomatic and who have

15       clinically confirmed undetectable viral load will

16       have no restrictions applied to their

17       deployability."

18               A     On that basis, on the basis of that

19       condition.

20               Q     On the basis of their HIV-positive

21       status.  Is that --

22               A     Yes.
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Page 182

1               Q     -- how you read it?

2               A     Yes.

3               Q     Okay.  And so does that -- does that

4       mean to you that there can be some other basis for

5       restricting them that has to do with their HIV

6       status?

7                     MR. CARMICHAEL:  Objection.  Lack of

8       foundation.

9       BY MR. STEPHENS:

10               Q     Or that their HIV status cannot be

11       considered at all?

12                     MR. CARMICHAEL:  Just hold on,

13       Admiral.

14                     Objection to lack of foundation.

15       The Admiral said this is the first time that he

16       had seen the policy and has not been briefed on

17       the meaning of the policy.

18                     But you answer the question.

19                     THE WITNESS:  Yeah.  So I'll take a

20       stab at the question.  Typically, I would get --

21       look to get educated further on other elements.

22       But I believe your question was, would a reader

Page 183

1       interpret this to mean -- I'm sorry, say the

2       question --

3       BY MR. STEPHENS:

4               Q     Or would you -- would you interpret

5       it to mean?

6               A     To mean what?

7               Q     That -- that HIV positive -- HIV

8       status can be considered as one factor in

9       determining deployability?

10               A     Well, this -- based on this, you

11       know, the emergent reading appears to say to me is

12       that within the Department of Defense, Services

13       will not make deployability go/no-go decisions for

14       covered individuals based solely on the fact that

15       while they have an undetectable viral load, they

16       test -- they pop positive on HIV test.

17               Q     Okay.  And -- and because I -- you

18       had no involvement or role in developing this

19       policy.  Is that correct?

20               A     That's correct.

21               Q     Okay.  And -- and you weren't aware

22       of it today -- before today?

Page 184

1               A     Correct.

2               Q     Did anyone consult with you about

3       this policy before it was issued in any way?

4               A     No.

5               Q     Do you agree with the policy?

6               A     As I'm still scanning this here, how

7       I would interpret this policy is these are

8       individuals that essentially have no virus in them,

9       but they test positive based on undetectable

10       residual virus.  I think it's noteworthy that for

11       both accessions and retentions, it says these

12       covered personnel will be evaluated on a

13       case-by-case basis.  So that feature, we've talked

14       about in the context of high risk, medical waivers,

15       elsewhere.  I think it's important in that it lets

16       local understanding specific conditions be applied

17       on a case-by-case basis.  So it seems a reasonable

18       approach to me.

19                 (Lescher Deposition Exhibit Number 18

20                 marked for identification.)

21                     THE WITNESS:  Okay.

22

Page 185

1       BY MR. STEPHENS:

2               Q     Admiral Lescher, I've handed you a

3       document that's been marked Lescher Deposition

4       Exhibit 18.

5                     And have you seen this document

6       before today?

7               A     I have not.

8               Q     What does it appear to be to you?

9               A     It is a NAVADMIN released by the

10       Chief of Naval personnel on 28 June, so Tuesday of

11       this week.  And its subject is, "Active Component

12       Active Duty Enlisted Force Management Actions."

13       And yeah, that's its topic.

14               Q     Okay.  What does Force management

15       policy or personnel policy generally involve?  What

16       is that?

17               A     So how we size and shape the

18       personnel, our sailors and officers, so Force

19       management.  You can see the -- the dynamics here

20       in terms of keeping the size of the Navy where we

21       need to fully resource our -- our ships is a thread

22       here.  And there's -- there's a strong shape as
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1       well.  You know, I'm looking at -- at page 2, where

2       it talks about filling sea duty, critical

3       operational billets, sea duty billets, sea duty

4       incentive pay.  So a combination of the proper size

5       and the proper shape of billets is what it appears

6       to be targeted for upon first read.

7               Q     And so there were -- in this -- on

8       the first page of Deposition Exhibit 18, there's a

9       sentence that says, "Due to the uncertainty

10       regarding COVID-19 Pandemic vaccination losses in

11       the recruiting environment, where competition for

12       talent is especially tough, the Navy is opening the

13       aperture for additional FM personnel policy levers

14       to retain Sailors."

15                     Do you see that language?

16               A     Yes.

17               Q     And -- and does that -- what does

18       that mean, or what -- what does "opening the

19       aperture" mean?

20               A     So it lists a series of actions, or

21       at least separation, so sailors who had requested

22       to separate prior to essentially their Service

Page 187

1       obligation.  So it's saying, hey, we're no longer

2       going to permit that.  For voluntary extension

3       opportunity, for offering, again, in a very focused

4       way sailors who desire to delay separation or

5       retirement either due to higher tenure or other

6       elements.

7                     So the sentence "opening to aperture"

8       means to get the proper size and shape of, in this

9       case, our active enlisted force are changing

10       certain policies to permit that.

11               Q     Okay.  And -- and in part that was --

12       that is, in part, addressing losses -- well, it

13       says "COVID-19 Pandemic vaccination losses," that

14       means losses of -- of sailors?

15               A     Yeah.  It says, "Due to the

16       uncertainty," regarding, you know, the pace, the

17       magnitude of sailors leaving the Navy early.  The

18       combination of that and the recruiting environment,

19       which is a context you see broadly in the country,

20       that that combination is leading the Navy to

21       implement these force management policy actions.

22               Q     The -- the prior sentence before,

Page 188

1       "Due to the uncertainty," it says, "As the Navy

2       shifts into a new environment of sustainment,

3       retention of every capable Sailor will be critical

4       to the operational readiness of the -- of the

5       Navy."

6                     Do you see that?

7               A     Yes.

8               Q     What -- what does that mean, it

9       shifts an environment of sustainment?

10               A     Yeah.  So it refers to the trajectory

11       and the size of the Navy.  Right.  So it's simply

12       saying the Navy is shifting really from a recent

13       trend of shedding some capacity to now sustaining

14       level-loading.

15                     And that's going to require us to

16       have a strong focus on sizing and shaping the

17       enlisted Force to be able to -- to man those ships

18       and -- and other units in the Navy.

19               Q     And the last sentence in -- in

20       paragraph 1, "This requires retention of the right

21       talent at a time of uncertainty to ensure

22       sustainment of the Force."

Page 189

1                     Do you see that?

2               A     Yes.

3               Q     Okay.  What is the time of

4       uncertainty?

5               A     So I would interpret that to talk

6       about the world context.  Obviously you look at

7       Central Command AOR, with the actions of Iran, the

8       issues going on there, look at the European Command

9       theater with Ukraine, and you look at Indo-Pacific,

10       and the significant tensions over Taiwan, put it in

11       the context of one of uncertainty.

12               Q     The prior sentence that we -- we

13       started with that talks about -- that begins -- the

14       prior sentence says, "Due to the uncertainty

15       regarding COVID-19 Pandemic vaccination," do you

16       think that the reference to uncertainty in the

17       following sentence is -- is not -- is different,

18       it's not referring to uncertainty associated with

19       the pandemic or vaccination losses from COVID-19?

20                     MR. CARMICHAEL:  Objection.  Calls

21       for speculation.

22                     You can answer the question,
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1       Admiral.

2                     THE WITNESS:  To me, it's a different

3       nuance.  The second sentence talks about a time of

4       uncertainty, the first one talks to a specific

5       uncertainty.  I mean --

6       BY MR. STEPHENS:

7               Q     I understand.

8               A     Yeah.

9               Q     I'm going to hand you a document

10       marked as -- we'll mark as Number 19.

11                 (Lescher Deposition Exhibit Number 19

12                 marked for identification.)

13                     THE WITNESS:  Thank you.

14                     MR. CARMICHAEL:  Thank you.

15                     THE WITNESS:  Okay.

16                     MR. CARMICHAEL:  Just real quick,

17       Admiral, before you get asked a question, I just

18       want to put on the record that the Prosecution

19       Exhibit 18, the NAVADMIN, we just -- we just pulled

20       it up and it looks like it's a slightly different

21       version than this.  So maybe it was changed since

22       you last printed it.

Page 191

1       BY MR. STEPHENS:

2               Q     I've handed you a document marked as

3       Lescher Deposition Exhibit 19.  Do you have that in

4       front of you?

5               A     I do.

6               Q     And that's the document that you just

7       read -- reviewed?

8               A     (Moving head up and down.)

9               Q     At the top of the document marked as

10       Exhibit 19 -- well, let's look at the -- where --

11       do you see about halfway down the first page it

12       says, "NAVADMIN 142-22"?

13               A     Yes.

14               Q     Okay.  And then turning back to the

15       prior exhibit, Exhibit 18, that's the same NAVADMIN

16       number.

17               A     Right.

18               Q     Is that right?

19               A     Correct.

20               Q     And then Exhibit 19, the title it

21       says in the parenthetical, "Corrected Copy."

22               A     Yes.

Page 192

1               Q     Do you see that?

2                     Had you -- had you seen this document

3       before today?

4               A     No.

5               Q     Okay.  Does that indicate to you --

6       or will the Navy sometimes issue a corrected copy

7       of a NAVADMIN changing -- changing certain

8       language?

9               A     I've seen -- obviously, I've seen

10       corrected-copy messages before.  I can't

11       specifically recall a corrected copy of a NAVADMIN,

12       but it -- it wouldn't be wildly unusual, I suppose.

13               Q     Okay.  And so this NAVADMIN, at least

14       as it indicates, it has the same number, 142-22, as

15       the prior document, Exhibit 18, 142-22?

16               A     Right.

17                     And having not seen these, so my

18       understanding is Exhibit 18 was transmitted to the

19       fleet NAVADMIN, and then Exhibit 19, was -- even

20       though they have the same date and time group at

21       the top, was subsequently submitted as a corrected

22       copy?

Page 193

1               Q     Okay.

2               A     No, that's my question.

3               Q     I -- I don't know -- I don't know if

4       it was -- if it was sent.  I know that this says

5       "corrected copy."

6               A     Okay.

7               Q     And so I have questions for you about

8       that.  And the NAVADMIN number is the same.  And

9       most of the substance is -- is the same, it appears

10       to me.

11               A     Yeah, I notice there's different

12       references, and to your point, some different

13       wording.

14               Q     Right.

15                     And so looking to Exhibit 18 -- the

16       language we were discussing in Exhibit 18 was in

17       paragraph 1 about, "Due to the uncertainty

18       regarding COVID-19 Pandemic vaccination losses" --

19               A     Uh-huh.

20               Q     -- "and the recruiting environment

21       where competition for talent is especially tough.

22       The Navy is opening the aperture for additional FM
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1       personnel policy levers to retain sailors."

2                     Do you recall that?

3               A     Yes.

4               Q     And that's reflected in --

5               A     Right.

6               Q     -- Exhibit 18, NAVADMIN 142-22.

7                     And then looking at Exhibit 19,

8       NAVADMIN 142-22, which has the heading, "Corrected

9       Copy," that language is not in this document.

10               A     Correct.

11               Q     Is that correct?

12               A     (Moving head up and down.)

13               Q     Do you know approximately how far the

14       Navy is falling short in filling billets that the

15       Navy has determined need to be filled?

16               A     Yeah, we discussed frequently a

17       measure called gaps at sea, gaps of operational

18       billets at sea.  And my last understanding of that

19       figure was that it was in the order of 7,000 gaps

20       at sea.  That's out of a billet based on the order

21       of 148 or 149,000 billets.

22                     MR. STEPHENS:  Okay.  Drew, why don't

Page 195

1       we take a quick break.  I think I'm almost done.

2                     MR. CARMICHAEL:  Okay.

3                     VIDEOGRAPHER:  We are going off the

4       record.  This concludes Media Unit Number 4.  The

5       time is 1:58 p.m.

6                 (Recess from 1:58 p.m. to 2:14 p.m.)

7                     VIDEOGRAPHER:  We are back on the

8       record.  This is the beginning of Media Unit Number

9       5.  The time is 2:14 p.m.

10                     Counsel, you may proceed.

11       BY MR. STEPHENS:

12               Q     Good afternoon, Admiral Lescher.  You

13       understand that you're still under oath, correct?

14               A     Yes.

15               Q     Are you aware that some class

16       members -- Plaintiff class members in this case are

17       choosing to be involuntarily separated rather than

18       waiting for this lawsuit to conclude?

19               A     I am familiar with the NAVADMIN that

20       Admiral Cheeseman said that basically facilitates

21       that, yes.  I'm unaware of any specific members who

22       have elected that.

Page 196

1               Q     Okay.  And the NAVADMIN you're

2       referring to is what is -- is facilitating their

3       separation how?

4               A     If I recall correctly, and I believe

5       I saw a NAVADMIN that outlined the path to withdraw

6       from the class to -- this is what you were

7       referring to -- to then be able to voluntarily exit

8       the Navy, which they're precluded to as a member of

9       the class.

10               Q     And -- and why do you believe they're

11       precluded to as a member of the class?

12                     MR. CARMICHAEL:  Objection.  Lack of

13       foundation.

14                     Go ahead and answer the question.

15                     THE WITNESS:  So not -- again, not

16       having been involved in that discussion, it's my

17       inference based on the publication of that

18       NAVADMIN.  It seems to me -- and, again, I -- I've

19       glanced at that NAVADMIN fairly quickly.  There

20       would be no purpose for it if a member could simply

21       opt out of the Navy while in the class.

22

Page 197

1       BY MR. STEPHENS:

2               Q     And based on what we've discussed

3       today, or has anything we've discussed today or the

4       information in the documents that you've seen today

5       made you change your mind as to any of the

6       statements in your declaration?

7               A     No.

8               Q     And so if you were to submit that

9       declaration today, you wouldn't change anything?

10               A     No.

11                     MR. STEPHENS:  I'll pass the witness.

12                     MR. CARMICHAEL:  Okay.

13              EXAMINATION BY COUNSEL FOR DEFENDANTS

14       BY MR. CARMICHAEL:

15               Q     Thank you, Admiral Lescher.  I'm

16       going to ask a few questions.

17                     Could you give a brief summary of

18       your -- the billets that you have had in your

19       42-year career, at least starting from graduation

20       from the Naval Academy on.

21               A     Okay.  Briefly.  So after graduating

22       from the academy, went to flight school.  First
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1       operational tour was a helicopter squadron that

2       deploys on small ships worldwide.  Deployed to

3       South America, deployed to the Middle East.

4       Deployed to submarine finding, I guess the Soviet

5       Union.  From there, I went to a program that's a

6       cooperative degree program, where I spent one year

7       at Naval Postgraduate School, one year at Test

8       Pilot School, designated as test pilot.  And did

9       three years of developmental test at the Naval Yard

10       Test Center.  Those are both performance and

11       mission system testing.

12                     From there I returned to the

13       Operational Force and assigned to another

14       helicopter squadron that deploys on small ships

15       worldwide.  Deployed for Desert Storm, to the

16       CENTCOM AOR.  And returned and was squadron

17       maintenance officer.  I ran the largest department

18       in the squad.

19                     Following that department tour, I

20       went to a Civilian Business School.  From there, I

21       went to the Pentagon to do resource allocation,

22       decisions in space and electronic warfare.  From

Page 199

1       there I screened for a command.  Was executive

2       officer and then commanding officer of a helicopter

3       squadron that deploys detachments on small ships.

4                     From there I went to become the

5       executive officer of the USS Inchon, Mine

6       Countermeasures Command and Control Ship Aviation

7       Capable.  From that assignment, I became commanding

8       officer for the second time of the Fleet

9       Replacement Squadron, the squadron that trains all

10       Seahawk pilots and aircrewmen on how to fly that

11       weapon system.

12                     From there I became the commodore of

13       the Helicopter Maritime Strike Wing, which oversees

14       five squadrons that do that mission.  Deploying

15       aircraft worldwide on the -- on small ships,

16       destroyers and frigates in the Navy.

17                     From commodore to D.C., Office of

18       Secretary of Defense doing liaison work.  I led the

19       shop that did appropriations liaison with the

20       Congressional Appropriation Committees.  From

21       there, Joint Staff, Joint Staff Acquisition and

22       Resource Allocation.  From there to commander of

Page 200

1       the Expeditionary Strike Group 5, Expeditionary

2       Strike Group 4 deployed in Bahrain.  Commander Task

3       Force 5-1, Commander Task Force 5-9.  This is a

4       strike group and task force that oversee all the

5       expeditionary forces in 5th fleets.  So the

6       Amphibious Ready Group, a large deck amphib with --

7       employes harriers, ospreys, skid aircraft.  Marine

8       component of about 4,000 and special warfare

9       elements that we served with and operated from the

10       ESG ships in that time frame.

11                     From there, I -- I think I left

12       out -- from there I also served as the director of

13       the Navy Operations Division in the Office of

14       Budget.  And also served as the deputy director for

15       resources and allocation in the Joint Staff.  Came

16       back, was the Navy budget officer, making decisions

17       about supporting the fleets realtime.

18                     From Navy budget officer to a

19       Three-Star position as the deputy chief of Naval

20       Operations for Integration and Capability

21       Resources, basically assigned to size and shape the

22       future of the Navy.  And from that position to the

Page 201

1       Vice Chief of Naval Operations.

2               Q     Admiral, you were -- you mentioned

3       you were a helicopter pilot.  In that position, did

4       you ever perform medical evacuation?

5               A     I did.

6               Q     What goes into a medical evacuation?

7               A     Generally, in my experience, they're

8       emergent based on a developing medical condition or

9       a specific incident of -- of trauma.  In the case

10       of operating, as I did, I did the vast majority of

11       my operational flying on very small ships.  It's --

12       typically we would have one independent duty

13       corpsman, not a doctor aboard.  So it's fairly easy

14       to exceed the capability of the onboard medical

15       capacity, so we task others to step up and -- and

16       address that.

17                     So one specific example that comes to

18       mind a sailor aboard USS ELROD, where I was the

19       lieutenant commander in charge of the helicopter

20       detachment, required an emergent medical

21       evacuation.  And this is an examplar of some of the

22       risks that's involved in that.  We were in high sea
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1       state poor weather, but obviously the medical

2       urgency required us to accept some risks.

3                     We took off.  Transported the patient

4       over a hundred-plus miles to a big deck aircraft

5       carrier, which had the facilities to do it.  For

6       operational reasons, required to return back to

7       home base ship.  And when we went got there, the

8       weather was such that the ship could not operate

9       within side the recovery envelope.  And once we

10       were ashore, we recovered outside the recovery

11       envelope.  So it was an element of high-risk

12       profile one might expect to execute those type of

13       missions.

14               Q     What are the risks involved in

15       landing outside of the -- outside of the window, I

16       guess the winds and seas?

17                     Is that what that is?

18               A     Yeah.  The recovery envelopes are

19       defined by test pilots to control the pitch and

20       roll of the ship and the wind velocity so that you

21       don't exceed the limits of the helicopter.  And so

22       when one is forced to operate outside the envelope,

Page 203

1       that -- every one of those envelopes is developed

2       by a test pilot, and it means that in the test

3       pilot's judgment, you're at very low margin for

4       damaging or crashing the aircraft.

5               Q     And you mentioned that you were --

6       commanded an expeditionary strike group.  Did that

7       expeditionary strike group have a Naval Special

8       Warfare component?

9               A     During the expeditionary strike group

10       tour, I had three ARG MEUs rotationally come

11       through that worked for me.  They reported to me as

12       their operational commander.  And in the number of

13       cases Navy SPEC Warfare personnel came aboard and

14       operated from my ships to conduct missions, an

15       assortment of missions.

16               Q     And how long -- how long were you an

17       expeditionary strike group commander?

18               A     From 2012 to 2013.  Just -- just

19       about a little over a year.

20               Q     And did you deploy during that

21       period?

22               A     I was -- I was full deployed the

Page 204

1       whole time in Bahrain.  So headquartered in

2       Bahrain, but my ships were across the AOR.  And

3       I -- I would, you know, balance my time between

4       operating on the ships and operating do -- doing

5       key leader engagement with leaders in the -- in the

6       region.

7                     This was just post-Benghazi, so we

8       were doing both direct action missions in support

9       of the fight with the SEAL Teams, and we were also

10       quite active in preparing, and in some cases

11       staging, for an embassy reinforcement and

12       evacuation missions.  So there was travel to talk

13       to the ambassadors.  It was those types of -- those

14       types of conditions.

15               Q     Can you explain your current role as

16       the vice -- vice chief of Naval Operations?

17               A     Yeah.  The Service vice chiefs,

18       oftentimes the civilian kind of decoding of that

19       position is associated with being a chief operating

20       officer.  So the vice chief is very much focused on

21       ensuring the Service can organize, train, and equip

22       Forces, which then flow forward and are employed

Page 205

1       operationally by Naval component commanders and the

2       combatant commanders.

3                     So the vice chief role is not

4       directly associated with employing the Forces, the

5       vice chief role is more focused on how we generate

6       that readiness through this cycle as well as

7       there's a strong focus on a longer-term look at the

8       Navy of how we size and shape the force for the

9       competitive environment we see, what type of ships

10       we buy, aircraft, and the acquisition element as

11       well.

12               Q     In that role do you rely on

13       individual commanders below you?

14               A     Yes.

15               Q     Do you trust the individual

16       commanders below you?

17               A     Yes.

18               Q     Do you have any reason to doubt any

19       information that those commanders provided you was

20       not accurate?

21               A     I do not.

22               Q     Is trusting the individual commanders
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1       below you important to you?

2               A     It's essential.  Those commanders are

3       selected based on their proven ability to speak

4       truth and to deliver trustworthy representations of

5       what they see.

6               Q     I want to talk a little bit about

7       some of the measures that you discussed earlier,

8       the -- the pre-vaccine measures that you had called

9       hard measures.

10                     Can you describe a little bit what

11       COMPTUEX and go means?

12               A     So that -- again, the COMPTUEX is a

13       certifying event for a strike group typically.  And

14       it's high end because it's a certification events,

15       as our Forces and strike groups progress from what

16       we call the maintenance phase, so after a long

17       deployment, they'll go into heavy maintenance,

18       designed to be on the order of six months or so.

19                     And then once they come out of

20       maintenance, they start progressing through basic

21       and intermediate training.  So increasing levels of

22       sophistication, coordination, working together, all

Page 207

1       being tested on their abilities to deliver lethal

2       effects while staying in a high state of readiness.

3                     From the basic and integrated phase,

4       then it goes to the advanced phase, which

5       culminates with this COMPTUEX exercise, which is

6       essentially a practice fight against a high-end

7       adversary.  So it's all about shooting ordnance,

8       high uptempo.  And proving again that that strike

9       group can be certified as a lethal and ready Force.

10                     So a change that we talked about was

11       over the course of this progression, coming out of

12       the maintenance phase, which is long hours, fixing

13       the ship, maintaining the ship, into a basic phase,

14       underway, out and back, developing proficiency to

15       an intermediate phase to an integrated phase and

16       certification.

17                     You're increasing the tempo of being

18       away from home.  So for sailors with family, even

19       single sailors, it's stressful as you spend more

20       and more time away.  But you get those times back

21       to reconnect with the family.  There's typically a

22       pre-overseas movement phase, is what we've had in

Page 208

1       the past, where you spend a specific amount of time

2       with the family and then you deploy, which is seen

3       as a milestone event.

4                     Our system is typically deployed on

5       the order of seven months and then you would

6       return.  Again, the baseline is during those seven

7       months, our practice had been no more than every 60

8       days or so to have a port visit.  Again, to have

9       the crew, you know, recover mentally, physically,

10       in a port, you know, see the world and then come

11       back out and start sprinting again.

12                     What changed in 2020 was those

13       episodic touches back to family, whatever, were

14       taken away.  So COMPTUEX and go was preceded with a

15       pre-deployment sequester, then into this multi-week

16       certification high-end exercise, and then just keep

17       going, just go deploy from there.  So not

18       pre-overseas movement, not back with the family.

19                     Longer deployments, as we talked

20       about in the example earlier today, I believe it

21       was the HARRY S. TRUMAN that once they -- they

22       deployed pre-pandemic, but once they hit pandemic,

Page 209

1       their port visits stopped.  And so we saw that that

2       was not uncommon where port visits -- I think it

3       was Admiral Merz said in his declaration, 160 up to

4       200 days underway without port visits.  And then

5       not infrequently those ports visits were pure

6       carrier, anchor out, take a boat to the pier and

7       your -- and your liberty is in a sandbox out on the

8       pier.

9                     So those are measures that enabled

10       the Navy to meet mission at a critical time in

11       2020.  There was a lot going on in the world.  But

12       that was harsh on our people.  And as you might

13       imagine, all of those elements are stressing.  And

14       so to include the protective measures we were

15       taking onboard ship, in terms of being masked up,

16       social distancing the best we can.

17                     So that is where we saw that wear and

18       tear on our people manifest, with the declining

19       retention over '20, '21, and '22.  And a real

20       growth in the request for access to mental health

21       assistance, counseling, and support.

22               Q     Does -- does combining COMPTUEX and
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1       deployment, does that -- does that result in

2       additional operational risk to the Navy or to the

3       unit, or can it?

4               A     The incremental -- so, again, we

5       talked about, as you do these heavy, hard-to-do,

6       measures, we -- we were allocating risk in a

7       different way.  So to control the risk of COVID,

8       which was seen as clearly a pressing risk, a known

9       risk, a risk that we mitigated with these elements,

10       we reallocated the risk with increased stress on

11       our Force.

12                     So you're saying does that manifest

13       as an operational risk?  It -- it can be seen that

14       way in the sense that our people would -- you know,

15       who are operating, you know, flying tactical jets

16       on and off carriers and they haven't been in port

17       for 200 days, I mean, we manage that closely, we're

18       paying attention to their -- you know, their

19       condition, are they getting proper rest, et cetera.

20                     But it's safe to say that that

21       overall hard-extended deployments, the reason

22       that's not the norm is because we recognize it's

Page 211

1       not sustainable and it can create specific elements

2       of risk.

3               Q     Can it lead to additional fatigue for

4       the crew?

5               A     If not properly managed, it can

6       fatigue the crew.  And even -- and then, of course,

7       there's limits within the ability of the commander

8       to manage that.  And so that's why we -- we work

9       that very close.

10               Q     Can extending deployments or

11       combining deployments with COMPTUEX, can that --

12       can that put additional strain on the ships itself

13       and the equipment?

14               A     Yes.  We typically do voyage repairs

15       during deployment.  We pull in, we would have

16       technicians come aboard.  We would have host

17       country maintenance folks do work in certain cases.

18       And during that time frame, much of that was

19       constrained.

20                     Again, we talked about the exhibit

21       that we looked at, talked about how the medical

22       officer really cracked down on who had access to

Page 212

1       the ships, critical mission essential crew.

2                     The carrier onboard delivery aircraft

3       flying out to the aircraft carrier, touching down,

4       get a box lunch, eat in the cockpit or on the

5       flight deck and then, you know, get out of here.

6       So all of those elements are just, you know, small

7       vignettes of how the Navy adapted and learned to

8       control COVID, but in ways that were hard on the

9       people.

10               Q     For any of these -- for these

11       measures, I guess the extended port visits, the

12       extended deployment, pre-deployment COMPTUEX and

13       go, do they decrease the chance that somebody who

14       gets COVID will get severely ill?

15               A     Those countermeasures will not

16       control the severity of the illness.

17                     MR. CARMICHAEL:  I don't have any

18       further questions.

19              EXAMINATION BY COUNSEL FOR PLAINTIFFS

20       BY MR. STEPHENS:

21               Q     Admiral Lescher, Mr. Carmichael asked

22       you a question -- or a series of questions about

Page 213

1       your experience as a helicopter pilot in conducting

2       a medevac.

3                     Do you recall that?

4               A     I do.

5               Q     When was the last time that you were

6       personally involved with a medevac?

7               A     It would be that instance.

8               Q     And -- and when was that?

9               A     So that was during Desert Storm.

10       That was early '90s.

11               Q     Okay.  And when was the last time

12       that you worked with a SEAL Team or a Naval Special

13       Warfare Team on a deployment?

14               A     Operationally it would have been in

15       2013.

16               Q     Okay.  If -- if the Navy wins this

17       lawsuit, the result could be -- would be that

18       around 4,000 otherwise qualified members of the

19       class would be terminated from the Navy.  And based

20       on your experience, many years of experience, in

21       the Navy, and your current role and -- and your --

22       your position and responsibilities for organizing,
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1       training, and equipping the Forces, would you

2       consider that an acceptable loss to the Navy?

3                     MR. CARMICHAEL:  Just objection real

4       quick that it's not certain that every member of

5       the class would -- would get separated.

6                     You can answer the question.

7                     THE WITNESS:  That would be a hard

8       loss for the Navy.  The -- you know, as I was

9       looking again at the -- the last two NAVADMINs that

10       we talked about, it highlights a point that we had

11       discussed earlier, which is clearly inferred in

12       both the original message and the corrected copy,

13       is that all of these actions are creating

14       opportunities for people through these other --

15       these other levers to stay in the Navy, inferred,

16       we're talking about, and specified people who meet

17       the standards.

18                     And so this is the hard element of

19       whether they all of that class left the Navy or

20       some subset didn't, clearly in the context of

21       these messages, that would be not the best

22       outcome for the Navy to lose that size of a

Page 215

1       Force.  But I also talked about the shape of the

2       Force and how the message specifically talking

3       about sea duty operational, sea duty incentive

4       pay.

5                     And so the foundational elements

6       here that we're talking about is that it's not

7       purposeful.  No matter how talented these

8       individuals are, if they can't meet standard --

9       and there's standards beyond medical readiness

10       standards, but sailors who can't meet standard,

11       which are designed to create ready and lethal

12       operational Forces to operate forward in a harsh

13       environment, it's not purposeful to retain them

14       in the Navy.

15       BY MR. STEPHENS:

16               Q     If 80 percent of DEVGRU were

17       unvaccinated, would you allow the commanders the

18       discretion to decide whether those members of

19       DEVGRU can remain in the Navy and be deployed or

20       would you separate all of them from the Navy?

21                     MR. CARMICHAEL:  Objection.  Calls

22       for speculation.  Hypothetical with unstated

Page 216

1       assumptions.

2                     You can answer the question,

3       Admiral.

4                     THE WITNESS:  So it seems like quite

5       an outlier scenario, but I get conceptually the

6       point you're making.  If 80 percent of that

7       population did not meet standard, then I believe an

8       action we would look at for 80 percent not meeting

9       standard is:  What's the underlying reason for

10       that?  What are the root causes that lead to a

11       standard we've had for decades?  And now I have 80

12       percent of this subset of the Force that can't meet

13       it?  And I think that's where I would start in

14       terms of trying to think through that question.

15       BY MR. STEPHENS:

16               Q     And -- and what if -- I understand

17       your reference to the -- the standard, the

18       vaccination requirements that have been around for

19       decades, but what if my question were specific to

20       the COVID-19 vaccine, if 80 percent of DEVGRU had

21       not received the COVID-19 vaccine, would you

22       then -- would you then evaluate that issue in the

Page 217

1       same way?

2                     MR. CARMICHAEL:  Same objection.

3       Speculation and improper hypothetical.

4                     You can answer.

5                     THE WITNESS:  So let me think through

6       that.  The concept of standard for vaccines, as you

7       just highlighted, has been present for decades.

8       That medical readiness standards applies to all

9       vaccines, not just COVID.  And you're saying, hey,

10       what, if nonetheless, the disqualifying event in

11       every case was one vaccine for 80 percent of the

12       Force, then I think a thoughtful commander would

13       think through -- would -- again, would have to dive

14       into that, what's taking place there?

15       BY MR. STEPHENS:

16               Q     And the purpose of that would

17       potentially be to determine whether the standard --

18       whether maintaining that standard and separating

19       those Service members would have -- have a greater

20       impact or negative impact on the Navy's ability to

21       accomplish its mission as -- as opposed to allowing

22       them to stay in?
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1               A     It is that approach we talked about.

2       The way we manage risk is to look at benefit versus

3       cost and risk.  And, you know, again, we -- it's

4       interesting we talked today best practice are

5       clearly to do that on a case-by-case basis.  I

6       mean, just in the cases that we talked today, the

7       high-risk sailors is case by case, medical waiver

8       to standard is case by case, HIV policy we talked

9       about, case by case, Force management message,

10       pursuing transfer to other branches, pursuing

11       commissions, case by case.

12                     And so I note the preliminary

13       injunction, which precludes the Navy from doing

14       case by case is foundational to my declaration.

15                     MR. STEPHENS:  Okay.  I have no

16       further questions.

17                     I don't know if you have redirect.

18                     MR. CARMICHAEL:  No, I don't.

19                     VIDEOGRAPHER:  If there are no

20       further questions, we are now going off of the

21       record.  The time is 2:44 p.m.  And this concludes

22       today's testimony given my William Lescher.

Page 219

1                     The total number of media units

2       used today was five.  And these will be retained

3       by Veritext Legal Solutions.  Thank you all very

4       much.  Have a nice day.

5                 (Whereupon, at 2:44 p.m., the videotaped

6                 deposition of ADMIRAL WILLIAM LESCHER was

7                 concluded; signature reserved.)
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1                  CERTIFICATE OF NOTARY PUBLIC

2            I, FELICIA A. NEWLAND, CSR, the officer before

3      whom the foregoing videotaped deposition was taken, do

4      hereby certify that the witness whose testimony

5      appears in the foregoing deposition was duly sworn by

6      me; that the testimony of said witness was taken by me

7      in stenotype and thereafter reduced to typewriting

8      under my direction; that said deposition is a true

9      record of the testimony given by said witness; that I

10      am neither counsel for, related to, nor employed by

11      any of the parties to the action in which this

12      deposition was taken; and, further, that I am not a

13      relative or employee of any counsel or attorney

14      employed by the parties hereto, nor financially or

15      otherwise interested in the outcome of this action.

16

17

                             <%14754,Signature%>

18                               _____________________

19                               FELICIA A. NEWLAND, CSR
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20

     My commission expires:

21      September 15, 2024
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1  Andrew E. Carmichael, Esquire

2  andrew.e.carmichael@usdoj.gov

3

4  RE: U.S. Navy Seals 1-3 Et Al v. Austin, Lloyd J. III Et Al

5      6/30/2022, William K. Lescher (#5289637)

6      The above-referenced transcript is available for

7  review.

8      Within the applicable timeframe, the witness should

9  read the testimony to verify its accuracy. If there are

10  any changes, the witness should note those with the

11  reason, on the attached Errata Sheet.

12      The witness should sign the Acknowledgment of

13  Deponent and Errata and return to the deposing attorney.

14  Copies should be sent to all counsel, and to Veritext at

15  cs-midatlantic@veritext.com

16

17   Return completed errata within 30 days from

18 receipt of testimony.

19    If the witness fails to do so within the time

20 allotted, the transcript may be used as if signed.

21

22                 Yours,

23                Veritext Legal Solutions
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Federal Rules of Civil Procedure

Rule 30

(e) Review By the Witness; Changes.

(1) Review; Statement of Changes. On request by the 

deponent or a party before the deposition is 

completed, the deponent must be allowed 30 days 

after being notified by the officer that the 

transcript or recording is available in which:

(A) to review the transcript or recording; and

(B) if there are changes in form or substance, to 

sign a statement listing the changes and the 

reasons for making them.

(2) Changes Indicated in the Officer's Certificate. 

The officer must note in the certificate prescribed 

by Rule 30(f)(1) whether a review was requested 

and, if so, must attach any changes the deponent 

makes during the 30-day period.

DISCLAIMER:  THE FOREGOING FEDERAL PROCEDURE RULES 

ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.  

THE ABOVE RULES ARE CURRENT AS OF APRIL 1, 

2019.  PLEASE REFER TO THE APPLICABLE FEDERAL RULES 

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.   
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VERITEXT LEGAL SOLUTIONS 

COMPANY CERTIFICATE AND DISCLOSURE STATEMENT 

 

Veritext Legal Solutions represents that the 

foregoing transcript is a true, correct and complete 

transcript of the colloquies, questions and answers 

as submitted by the court reporter. Veritext Legal 

Solutions further represents that the attached 

exhibits, if any, are true, correct and complete 

documents as submitted by the court reporter and/or  

attorneys in relation to this deposition and that 

the documents were processed in accordance with 

our litigation support and production standards. 

 

Veritext Legal Solutions is committed to maintaining 

the confidentiality of client and witness information, 

in accordance with the regulations promulgated under 

the Health Insurance Portability and Accountability 

Act (HIPAA), as amended with respect to protected 

health information and the Gramm-Leach-Bliley Act, as 

amended, with respect to Personally Identifiable 

Information (PII). Physical transcripts and exhibits 

are managed under strict facility and personnel access 

controls. Electronic files of documents are stored 

in encrypted form and are transmitted in an encrypted 

fashion to authenticated parties who are permitted to 

access the material. Our data is hosted in a Tier 4 

SSAE 16 certified facility. 

 

Veritext Legal Solutions complies with all federal and  

State regulations with respect to the provision of 

court reporting services, and maintains its neutrality 

and independence regardless of relationship or the 

financial outcome of any litigation. Veritext requires 

adherence to the foregoing professional and ethical 

standards from all of its subcontractors in their 

independent contractor agreements. 

 

Inquiries about Veritext Legal Solutions' 

confidentiality and security policies and practices 

should be directed to Veritext's Client Services  

Associates indicated on the cover of this document or 

at www.veritext.com. 
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Exhibit B: Deposition Exhibits for 
Admiral William K. Lescher 
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IN THE UNlTED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

U.S. NA VY SEALs 1-26; 
U.S. NAVY SPECIAL WARFARE 
COMBATANT CRAFT CREWMEN 1-5; 
U.S. NAVY EXPLOSIVE ORDNANCE 
DISPOSAL TECHNICIAN 1; and 
U.S. NA VY DIVERS 1-3, 

Plaintiffs, 

v. 

LLOYD J. AUSTIN, III, 
individually and in rus official capacity as 
United States Secretary of Defense; UNITED 
STATES DEPARTMENT OF DEFENSE; 
CARLOS DEL TORO, individually and in 
his official capacity as United States 
Secretary of the Navy, 

Defendants. 

Case No. 4 :2 l-CV-01236-O 

DECLARATION OF WILLIAM K. LESCHER 

I, W illiam K. Lescher, hereby state and declare as follows: 

1. I am an admiral1 in the United States Navy, currently serving as the Vice Chief of 

Naval Operations (VC NO), located in Arlington, Virginia at the Pentagon. The position of 

VCNO is appointed by the President, with the advice and consent of the Senate, and is the 

second highest uniformed Officer in the Navy. I have served in this position since May 29, 

2020. I make this declaration in support of the Government's motion for a stay of this Court's 

preliminary injunction pending appeal. The statements made in this declaration are based on my 

1 The rnnk of "admiral'" is the highest military rank m the N.ivy. The term "admirals" is also frequently referred lo 
as "nag ofliccrs.'' Flag officers include the ranks of rear admiral (lower half), rear admiral (upper half). vice admiral 
and admirnl. Flag officers comprise the most senior levels of uniformed leadership in Jhe Navy. 

EXHIBIT 

App002 
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personal knowledge, my military judgment and experience, and on information that has been 

provided to me in the course of my official duties. 

Preliminary Statement 

2. r have reviewed the preliminary injunction order issued by this Court on January 

3, 2022. I believe the Court's injunction will cause immediate harm to the Navy, and in 

particular to the operations of Naval Special Warfare (NSW) and Special Operations Forces 

(SOF), and to the national security of the United S tates. Operationally, in 2021, the Navy 

executed more than 30,000 steaming days and one million flying hours to protect America, deter 

conflict and keep the sea lanes open and free. The Court's injunction directly impacts the 

Navy' s ability to carry out its responsibilities to protect and maintain the health and safety of our 

Force, in particular our ability to halt the spread of COVID-L9 through a mandatory vaccination 

requirement. Unvaccinated or partially vaccinated service members are at higher risk to contracr 

COVID-19, and to develop severe symptoms requiring hospitalizations that remove lhem from 

their units and impact mission execution. Vaccination against COVID-19 has proven to be 

essential in keeping Navy units on mission by mitigating the impact of COVID-19. Fully 

vaccinated naval forces are required to ensure readiness to carry out Navy missions throughout 

the world and, if required, to engage in combat operations. Restriction of the Navy' s ability to 

reassign unvaccinated personnel in order to mitigate COVID-19 related risks to units preparing 

to deploy, or that are deployed, will cause direct and immediate impact to mission execution. 

Further, the harm caused by this injunction is not limited to 35 unvaccinated Plaintiffs. The 

heath, readiness, and mission execution of broader conventional Navy units and personnel who 

support these personnel are threatened as well. 

App003 
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Naval Background and Experience 

3. As the Vice Chief of Naval Operations.2 l work in coordination with the Chief of 

Naval Operations (CNO), the senior admiral in the U.S. Navy, 3 in the execution of his statutory 

duties and responsibilities as they pertain to the employment of the Navy. Those duties include 

recruiting, organizing, supplying, equipping, training, servicing, mobilizing, demobilizing, 

administering, and maintaining the Navy, as will assist in the execution of any power, duty, or 

function of the Secretary of the Navy or the Chief of Naval Operations. Additionally, the CNO 

delegated several specific responsibilities to me. I oversee programs and policies that impact 

Sailors and their families, including health affairs, and monitor and enact polices that promote 

good order and discipline in the Navy. 

4 . I have served in the United SLules Navy for nearly 42 year-;. A 1980 graduate or 

the United States Navul Academy, my experience includes command of the Vipers of Helicopter 

Anti-Submarine Light (HSL) Squudron-48, the Airwolves of HSL-40 and the Maritime Strike 

Wing Atlantic. As Commanding Officer, HSL~48, my responsibilitie~ included training. 

preparing. and executing Seahawk helicopter detachment deployment~ on Navy ships deploying 

worldwide. As Commanding Officer, HSL-40, I was responsible for the training, evaluation, and 

maimenance of the Seahuwk helicopter ~quudron that Lruin~ all East Coa~t Seahawk pilots in 

employment of this weapon ~y~tem. A.-: Commander. Maritime Strike Wing Atlantic, I was 

responsible for the material readine,s and training of eight Helicopter Maritime Strike (HSM) 

1 "The [ VCNO] has such authority and duties with respect 10 the Department of the Navy us the Chief of Naval 
Operations. with 1hc approval of the Sccn:1ary of the Navy. may delegate to or prescribe for him. Orders issued hy 
the [VCNO] in performing such duties have the same effect as thosc issued by thi: Chief of Naval Operations." 10 
U.S.C. § 8035(c). 

3 The CNO is thi: senior uniformed officer in rhc United Stares Navy. See IO U,S_C. § 8033(b) ("The Chrd' of' N.ih1I 
Opcrmions. whik so serving. ha,; t lil: grade or mlmiral without VJt:;iting his r crm,lnLnl grJdc.: In the pc.:rlormJntc 111 
his duties within the.: Dcpanmcn1 <1f the.: Na, y, the Chief or Na\'al Operation~ 1al-c.:s rrtcc.:<l1:nu: ahm call 11thi.:r 
11lfo:crs ,,r the ll,J\al ;;en i..:c,"J 

App004 
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squadrons, the Weapons School, Fleet Replacement Squadron, and .J total of 42 detachment!, 

deploying on ALI antic Fleet aircraft carriers and air capable shipl>, encompassing 68 aircraft und 

I ,900 personnel. Between command of the Vipers and Airwolvei., 1 was the executive officer of 

Mine Countermeasures Command and Comrol Ship USS Inchon (MCS 12), a 20,000 ton ves!,eJ 

with a crew of 700. As the second in command, I was responsible for the supervision, training 

and development of the crew and the daily execution or the comm«nd mission, which included 

I.raining and preparing the crew for deployment, maintaining and improving opcrutional 

readiness and muterial condition o[ the ship. As a nag officer, I commanded Expeditionary 

Strike Group 5 (ESG-5) and Task Forces 5 I /59 (CTF 5 I /59) in Bahrain, leading multiple 

Amphibious Ready Groups, Marine Expeditionary Units and the alloaL forward scaging ba._c 

USS Ponce (AFSB(l)-1 5) in execution or theuler securily events, combat operations, and 

emergent national taskings spanning lhe Middle EasUCentral Command region. My 

responsibilities as ESG-5 and CTF 51/59 included mulliple events working with NSW force..., 

embarked on my ships and interoperability exercises with partner countrie!\. I also served a!, 

Joint Staff deputy director for resource~ and acquisition, deputy as!->istanl Secretary of the Navy 

for budget, und Deputy Chief of Naval Operations for in1egration of capabilitie!, and re~ources. 

Specific Functions of the United States Navy 

5. The United States Navy and Marine Corps comprise the Nation's principal 

maritime forces. Their missions are to provide globally deployable forces in order to "secure the 

Nation from direct attack; secure strategic access and retain global freedom of acLion; strengthen 

existing and emerging alliances and partnerships; establish favorable security conditions; deter 

aggression and violence by state, non-state, and individual actors and, should deterrence fai l, 

prosecute the full range of military operations in support of U.S. national interests." See 

App00S 
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Department of Defense Directive (DoDD) 5100.01, Change 1, 09/17/2020, Encl. 6, 9I 5.a. - b 

(attached hereto). Effective execution of all of these discrete functions is vital to the national 

security of the United States, and is accomplished by providing fully trained and qualified naval 

forces to joint comrnanders4 to deter aggression and, if required, engage in combat operations 

and win decisively. 

Naval Special Warfare (NSW) and Special Operations Forces (SOF) 

6. Naval Special Warfare (NSW) and Special Operations Forces (SOF) are 

composed of Navy SEALs5 and Special Warfare Combatant-Craft Crewmen (SWCC). The 

NSW team is a multipurpose combat force organized and trained to conduct a variety of special 

operations missions in all environments. Navy SEALs conduct clandestine missions infiltrating 

Lheir objective areas by fixed and rotary-wing aircraft, Navy surface ships, combatant craft, 

submarines and ground mobility vehicles. Service members designated as Navy SEALs consisc 

of officers and enlisted members who have been designated pursuant to Navy and NSW policies. 

SWCC focus on infiltration and exfiltration of SEALs and other SOF to include from other 

Services, and they provide dedicated rapid mobility in maritime environments, as well as the 

ability to deliver combat craft via parachute drop. SWCC operate and maintain state-of-the-art 

surface craft to conduct special operations. 

7. In addition to SEALs and SWCC, combat support (CS) and combat service 

support (CSS) personnel are assigned to NSW units to support the mission. CS/CSS personnel 

• Joint commanders arc the combatant vestlld w11h authority and respons1bihty for military operations within their 
aren of responsibility The Navy und other brunches of the Armed Forces provide forces to the combatant 
.::ommnnders to cxecurc those responsibilities and functions. The combatanL commanders exercise authority, 
d irccuon and control over the commands and forces assigned to them and employ those forces 10 accomplish 
missions assigned l<l the combatant commander Department of Defense Dirccdvc (DoDD) 5100.01, Change I , 
09/ I 712020, Encl. I, 'j l.u through d. 

5 The term "SE,AL" refers to ·•sea, Air. Land," 

5 
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include officers and enlisted service members identified in Plaintiffs' complaint (i.e., Explosive 

Ordinance Disposal (EOD) personnel and Navy Divers), in addition to other officers and enlisted 

service members performing a variety of military functions (e.g., chaplains, medical personnel, 

mobile communications teams, tactical cryptologic support, etc.). Navy EOD personnel perform 

missions neutralizing explosive weapons, including various weapons of mass destruction. Their 

duties include detonating or demolishing hazardous munitions, neutralizing various ordnance, 

including sea mines, torpedoes or depth charges, performing parachute or helicopter insertion 

operations, and clearing waterways of mines in support of our military operations. Navy Divers 

perform a variety of military functions, including wreckage salvage operations and underwater 

repairs, harbor and waterway clearance operations, assisting in construction and demolition 

projects, executing search and rescue missions, performing deep submergence operations, and 

serving as technical experts for diving operations for numerous military special operations units. 

8. Service members in the NSW force are responsible for performing special 

operations. Special operations require unique tactics, techniques, procedures and equipment. 

They are often conducted in hostile, austere or diplomalically sensitive environments, and are 

characterized by one or more of the following: time-sensitivity, clandestine nature, low visibility, 

working with or through host-nation forces, greater requirements for regional orientation and 

cultural expertise, and a higher degree of risk. These missions often require members of the 

NSW force to work in close quarters where social distancing is not possible. Small NSW teams 

may travel for an extended duration on boats, submersibles, helicopters, airer-aft, or other 

vehicles that are less than six feet across, and/or which have limited venti lation. Service 

members may be in such close quarters while traveling that they must sit shoulder-to-shoulder. 

App007 
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Additionally, members may be required to operate in subsea environments and may have to 

share diving rebreather devices and inhale one another's exhalation. 

Mandatory Vaccination Requirements in Response to COVID-19 Pandemic 

9. On August 24, 2021, the Secretary of Defense directed the Secretaries of the 

Military Depanments to immediately begin full vaccination of all members of the Armed Forces 

on active duty or in the Ready Reserve. The Secretary of Defense detennined that mandatory 

COVID-19 vaccinations are necessary to protect the health and military readiness of the force. 

The Secretary of the Navy directed implementation of Secretary of Defense's COVID-19 

vaccination mandate6 via a Department-wide administrative message (ALNA V) on August 30, 

2021. The ALNAV applies to boch Services within the Department of the Navy (DON), the 

United States Navy and the United States Marine Corps. The ALNAV required all active duty 

DON Service members, who were not already vaccinated, exempted, or currently seeking an 

exemption, to be fully vaccinated with an FDA-approved COVID-19 vaccine within 90 days of 

the ALNAV, and all Reserve Component personnel to be fully vaccinated within 120 days. 

ALNAV 062/21'114. Active duty Sailors and Marines were required to become fully vaccinated7 

by November 28, 2021, and Reserve Component Sailors and Marines by December 28, 2021. 

The requirement to obtain full vaccination constitutes a lawful order under Article 92 of the 

Uniform Code of Military Justice (UCMJ), and failure to comply may result in punitive or 

adverse administrative action, or both. ALNA V 062/21 'H 5. 

6 Secretary of Defense Memorandum, "Memorandum fur Senior Pentagon Leadership, Commanders of the 
Combntam Commands, Defense Agency, and DoD Field Activi1y Directors," (August 24, 2021 ). 
~ Although rerusnl to receivl.' thl.' vaccine may subject a member to adverse administrative or d1sc1plinary action, the 
vaccine will nol be forcibly administered 10 any member who refuses, 

1 
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10. The United States Navy issued service-specific guidance via a separate 

administrative message ("NA V ADMIN") on September I, 2021. NA V ADMIN 190/2 l outlines 

Navy policy concerning the mandatory vaccination of Navy service members, vaccination 

administration and reporting requirements, and general guidance related to logistics and 

distribution of vaccines. The pojjcy reiterates that COVID-19 vaccination "is mandatory for all 

DoD service members who are not medically or administratively exempt" under existing Navy 

policy. NA VADMIN 190/21 <jl_ 2, 3.a. Refusal to become fully vaccinated against COVID-19 

without an approved or pending exemption constitutes a fai lure to obey a lawful order and is 

punishable under Article 92, UCMJ. 

The COVID-19 Pandemic Threat to Naval Forces 

11 . The judgment of each of the Military Services is that vaccines are the most 

effective tool the Armed Forces have to keep our personnel safe, fully mission capable and 

prepared to execute the Commander-in-Chief's orders to protect vital United States' national 

interests. As of January 5, 2022, 26 I ,504 members of the Armed Forces have contracted lhe 

COVID-19 virus, resulting in 2,320 hospitalizations and 82 deaths. Eighty of 82 members who 

have died were unvaccinated. Of all active duty personnel who were required to be hospitalized 

because of COVID-19, 0.8% received a booster shot prior to hospitalization. Separately, there 

have only been six active duty personnel who have received a booster and had a breakthrough 

COVID-19 infection that required hospitalization. Among the active duty force, 12% of those 

required to be hospitalized have received a primary COVID-19 vaccine without the booster. 

Among Reserve and National Guard service members, 97% of those hospitalized with COVID 

were unvaccinated or partially vaccinated; 3% of hospitalized members received primary 

vaccination but no booster shot; 0.2% hospitalized members had received a booster shot. 

8 
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Sending ships into combat without maximizing the crew's odds of success, such as would be the 

case with ship deficiencies in ordnance, radar, working weapons or the means to reliably 

accomplish the mission, is dereliction of duty. The same applies to ordering unvaccinated 

personnel into an environment in which they endanger their lives, the lives of others and 

compromise accomplishment of essential missions. 

12. The environment in which Navy personnel operate -- in close quarters for 

extended periods of time -- make them particularly susceptible to contagious respiratory diseases 

such as COVID-19 and renders mitigation measures such as social distancing unrealistic. In 

mid-March 2020, the aircraft carrier USS THEODORE ROOSEVELT (CVN 7 J) was deployed 

to the Western Pacific Ocean, a vital geo-political center of gravity encompassing several of the 

world's largest militaries and five nations allied with the U.S. through mutual defense treaties. 

The leadership of USS THEODORE ROOSEVELT began to see several COVID-19 cases 

among the crew. By April 1, 20201 USS THEODORE ROOSEVELT had been pulled off 

mission and into Guam with approxjmately J ,000 crew removed from the ship, with a reduced 

crew remaining to maintain the nuclear reactor and other essential systems. By April 20, 2020, 

4,069 Sailors had been removed from the ship out of a crew of approximately 4,800. The ship 

was unavailable for 51 days to maintain presence in a strategically important area which includes 

the world's busiest sea lanes, creating a national security vulnerability in an area vital to our 

national interests. When USS THEODORE ROOSEVELT finally got underway on May 21, 

2020, approximately l ,800 Sailors remained in Guam. Tragically, one Sailor succumbed to the 

COVID-19 virus and died, 

13. Even with approximately 97% of the Navy vaccinated, the COVID-19 virus can 

degrade units and impact mission. Last month, USS MILWAUKEE (LCS 5), with a JOO% 
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vaccinated 100-person crew, remained in port one week beyond its schedule because several 

members tested positive for COVID-19. Because the fuJI crew was vaccinated, infected 

personnel were asymptomatic or had mild symptoms and the impact to mission accomplishmenc 

was substantially rnjtigated compared to the USS THEODORE ROOSEYELT's experience of 

more than 4,000 crew removed from the ship and a 51-day loss of mission. Given the 

hospitalizations and death statistics cited above, the MILWAUKEE's minor de,ployment delay 

would likely have been for worse with unvaccinated personnel. The MIL W AUK.EE is one 

example of a Navy manning model where each individual crew member has a high level of 

responsibility with little redundancy. The medical staff of the MIL W AUK.EE consists of only 

two Navy Hospital Corpsman, comparable to an Emergency Medical Technician in the civilian 

setting. There is little ability on ship to care for a service member with severe COVTD 

symptoms. If a service member-were to develop severe symptoms on this type of ship, it would 

require a return to port or an emergency medical evacuation by helicopter. Helicopter medical 

evacuation is not always viable due to the location of the ship and the limited range of 

helicopters. At the deployable unit level, NSW, EOD, and diver personnel operate in units that 

can be as small as a squad of four personnel. Medical evacuations in these small units can be 

even less practical and significantly more damaging than the loss of an equal number of crew on 

a ship the size of the M[LWAUKEE. 

14. The types of missions conducted by SEALs, SWCC, EOD and divers cannot be 

conducted remotely. A SEAL assigned to perform a counterte1TOrism mission in a foreign 

country cannot perform that task from home~ a SWCC cannot drive a combatant craft and 

transport SEALs in a telework status; an explosive ordnance disposal technician- whose job it is 

to disarm and dispose of explosives--cannot perform that task remotely. Similarly, the arduous 

HI 
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training necessary to prepare NSW personnel for these missions cannot be performed remotely. 

It is not possible for a Navy Diver to remotely prepare compressed air and oxygen tanks for 

personnel to complete their training dives. A safety diver must be physically present during a 

high-risk training evolution that may require rescue divers or oxygen technicians. In particular, 

Navy Divers assigned to NSW must be able to operate a diving recompression chamber- a small 

confined space where the Navy Diver must be in the chamber to assist with the personnel 

casualty- which cannot be done remotely. SEAL trainers cannot oversee dangerous swim or 

survival training from a physically distanced location. NSW personnel also routinely interact 

with the greater Navy population, on ships and aircraft, and in dining facil ities and office 

environments across the globe. They are required to deploy with no-notice. NSW, EOD and 

diver training and operations necessitate our service members interact in close-quarters, confined 

spaces, and under conditions where telework, social distancing, and mask-wearing are not 

reliable mitigation options. 

Immediate Harm to Readiness and Mission Accomplishment 

I 5. The preliminary injunction forbids the Navy from applying MANMED § 15-

105(3)(n)(9), NAVADMIN 225/21, NAYADMIN 256/21 and Trident Order # 12. Order 26, ECF 

No. 66. MANMED § 15• 105(3)(n)(9) states that personnel who choose not to receive required 

vaccinations will be disqualified from special operations duty. NA V ADMIN 225/2 1 provides 

guidance for disposition of offenses involving Navy service members who are not fully 

vaccinated by the required deadlines. Navy Service members who refuse the COVID• I 9 

vaccine, absent a pending or approved exemption, are required to be processed for administrative 

separation.8 NA V ADMIN 225/2112. A Navy Service member is considered to be "refusing the 

8 Although processing for separation is required, this docs not automuticully result in a member actually being 
separnted. Members processed for scparat100 may ul!imatcly be retained in the service. 

II 
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vaccine, if: (I) the individual has received a lawful order to be fully vaccinated, (2) is not or will 

not be fully vaccinated by the date required, and (3) does not have a pending or approved 

exemption request." Id. 'Il 3.c. The policy designates the Chief of Navy Personnel, a 3-star 

admiral, as the COVID-19 Consolidated Disposition Authority to ensure fair and consistent 

administrative processing across the service. Id. at '115.b. For disciplinary matters, authority to 

initiate disciplinary proceedings, either non-judicial punishment or court-martial, is withheld to 

the Vice Chief of Naval Operations. Id. NAY ADMIN 256/21 provides additional guidance on 

administrative separation processing for those refusing the vaccine, as well as guidance on other 

applicable administrative actions. These other applicable administrative actions include: 

cancellation of government travel for training or other official purposes; temporary reassignment 

within the local area for unvaccinated personnel (with or without a medical exemption or 

religious accommodation); adverse fitness reports and evaluations; prohibition on executing 

permanent change of station orders; potential termination of special duty and incentive pays; 

potential recoupmenl of unearned bonuses; termination of and potential reimbursement for 

Navy-funded education and training; promotion and advancement delays; and removal of 

additional qualification designations or Navy Enlisted Classifications.9 See NA VADMIN 256/21 

IJ\14.b.through 13. Trident Order# 12, which is directed to the NSW force, does not create any 

new requirements or adverse administrative actions. It consolidates and restares previously 

promulgated Navy implementing guidance. 

16. The preliminary injunction forbids the Navy from "[t]aking any adverse 

9 Navy Enli5ted Classifications define Lhe work performed by Navy enlisted ml!mbcrs and the rcquireml!nls to 
perform specific ''ralings" (i.e., occupations), See generally, MANUAL OF NAVY ENLISTED MANPOWER AND 
PERSONNEL CLASSIFICATIONS AND OCCUPATIONAL STANDARDS, VOL IJ NAVY ENLISTED CLASSIFICATIONS 
(NAVPERS I 8068F). April 21, 2021 (supplementing the enlisted rating structure in identifying personnel and hillcts 
[i.e., Jobs] and skills, knowledge, aptitude, or quulificntions that must be documented to identify both people and 
billets for management purposes). 

12 
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action against Plaintiffs on the basis of Plaintiffs' requests for religious accommodation." Order 

26, ECF No. 66. The order specifically references actions that Plaintiffs allege are being taken 

against tbem while they await a decision on their religious accommodation requests, actions such 

as restrictions on travel, access to non-work activities, unpleasant assignments, and being 

relieved of leadership dutjes. Order 26, ECF No. 66. This aspect of the order is intrusive and 

harmful to Navy operations, including deployment decisions. In the Navy, "adverse action'' 

refers to an action that is punitive or the action itself bas a direct adverse impact on one's career 

such as a court martial or discharge. The Court's order, however, indicates that routine 

personnel actions, such as assignment, official travel and specific duties, are adverse decisions. 

Contrary to the Court's apparent understanding. temporarily reassigning personnel to other units 

because they are unvaccinated, regardJess of the reason they are unvaccinated (e.g., medical 

exemption, religious accommodation, or pending exemption request) is not an adverse action but 

a step to protect the health of the whole unit and maintain mission readiness. The Court's 

injunction appears to require the Navy to leave unvaccinated NSW, EOD, and diver personnel in 

their units, performing their same duties and deploying on missions regardless of the known risk 

to personnel and mission. Such an injunction will degrade NSW, EOD, and diver mission 

readiness, breakdown good order and discipline within the NSW force, unnecessarily limit the 

Navy's ability to conduct daily operations and operational missions, and could clearly result in 

mission failure in contingencies and crises that cause harm to national security. 

17. NSW personnel must be fully medically ready and at peak fitness given that their 

training and missions are physically demanding and arduous. It is vital that all members of the 

NSW force be medically fit to perform daily operations and to train or deploy on short notice. 

Regardless of their current assignment, all naval forces, NSW in particular, must be ready to 
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respond lo contingencies and crises around the world. All NSW personnel are expected lo meet 

this requirement, whether in a training status, on instructional duty, or at a headquarters, as the 

mission of NSW is to be ready to provide maritime SOF to conduct fuJI spectrum operations to 

support national objectives. The Navy could easily require Navy Special Warfare Command to 

mobilize personnel outside from any unit, regardless of the planned deployment cycles of a unit 

or the currently assigned duties of NSW personnel to respond to the full range of contingencies 

and crises. Medical conditions or illness create risk, both medical and operational, not only for 

the service member afflicted, but for other members of the unit. As a result, unvaccinated 

personnel in a unit degrade the force health protection conditions in the unit, placing personnel in 

the unit aL risk and degrading the unit's ability lo safely conduct operations, regardless of the 

scope of the operation. The following publicly available mission event illustrates how rapidly a 

NSW unit can go from steady state in the United States to deploying forward on a mission of tbe 

highesl difficulty, requiring peak medical, physical and mental readiness. This example 

i11ustrates the rapid manner in which a contingency or crisis could unfold, and although more 

than a decade old, is used due to the unclassified classification of my declaration. 

18. On April 8, 2009, armed Somali pirates boarded the U.S.-flagged container ship, 

Maersk Alabama in the Indian Ocean, taking the crew, composed of U.S. citizens, hostage and 

making ransom demands. USS BArNBRIDGE (DDG-96) was the first ship of the international 

counter-piracy task force to respond. BAINBRIDGE's commanding officer realized he needed 

additional capabilities beyond what he bad available on the ship. In response, on short notice, a 

SEAL team flew 8,000 miles from the United States to USS BAINBRIDGE and were recovered 

onboard. By the evening of April 12, 2009, the situation escalated and SEALs on 

BAINBRIDGE eliminated the threat to the remaining hostage, Maersk Alabama Captain 

1-1 

App015 

Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 128 of 325  PAGEID #: 4793



Case 4:21-cv-01236-O Document 87 Filed 01/24/22 Page 18 of 46 PagelD 2727 

Phillips, who was subsequently rescued. This is but one example, using a well-publicized 

mission, that illustrates how an unvaccinated member would put himself, his teammates, the 

conventional forces and the mission at great risk. While NSW personnel may be assigned to 

various units with various mission-sets, all naval forces must be ready to respond to global 

contingencies and crises on short notice. 

19. 1f this type of crisis or contingency occurred today, with the Court's preliminary 

injunction in place, the Navy could be required to deploy a SEAL team with one or more 

unvaccinaled members, risking a COVID-19 outbreak within that unit or on the host Navy 

destroyer. Destroyer crews, and o thers embarked aboard, sleep in confined shared berthing 

spaces, are in close proximity in passageways, and eat meals in a communal galley. An 

unvaccinated service member is not on! y more likely to contract COVID-19, but to experience 

significant disease symptoms, impact the mission and spread the d isease to others. 

20. Navy ships have limited health care facilities. A Sailor experiencing severe 

COVID symptoms would require the ship to pull into port instead of executing its mission. 

NSW forces often deploy in countries with little or no healthcare support structure and in remote 

areas where healthcare is scarce. This is why there has been a long-standing requirement for all 

members of the NSW force to be fu lly medically ready to deploy. A small number of SOF 

medical personnel provide limited medical support and patient movement; therefore, any 

encumbrance placed on that limited capability unnecessarily puts the mission and the force at­

risk. While some SEALs are trained to perform emergency, life-saving procedures in remote and 

hostile environments, those personnel are not physicians or nurses. Unlike doctors and nurses, 

formal civilian medical licenses are not required for them. They do not generally have the 

capability, capacity or training to use a ventilator. Additionally, they do not have access to this 

15 
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equipment in the types of austere environments in which the NSW units operate. If a deployed 

team member contracts COVID-1 9, there is a strong possibility that the necessary equipment or 

treatment would not be readily available. Further, if medical evacuation is necessary for a 

member of the unit, this creates additional risk not only to the mission, but places those service 

members executing medical evacuation at a risk of harm to themselves such as when the member 

requires transport from a hostile, remote or diplomatically sensitive areas. 

21. Redirecting these assets and their crew to perform preventable evacuations results 

in a degradation of the Navy's ability to accomplish its primary missions and incurs collateral 

impacts. Medical evacuations often require one or more member from the service member's unit 

to accompany the evacuated service member. The loss of even one member can degrade the 

effectiveness of small NSW units and may compromise the mission. This is similarly the case 

for SWCC personnel, who routinely operate with a crew of as little as four personnel on a 

combatant craft. Every member of a SEAL team is vital. 

22. Unvaccinated NSW personnel put conventional Navy forces at risk as well. Navy 

SEALs are one of the most versatile elements of the SOF across all branches of the military 

services, in part, because the Navy can deliver them lo their mission locations through a variety 

of conventional means (e.g., fixed-wing aircraft, helicopters, surface ships and submarines). All 

of these means of delivery are confined spaces in which social distancing is impractical. 

Because NSW personnel rely on conventional Navy forces 10 support their missions, any 

unvaccinated NSW personnel will put the crew of those conventional forces at unnecessary risk 

as well. The Navy must balance the risk to unvaccinated individuals and vaccinated personnel 

alike. That risk calculation led to the mandatory vaccination mandate and associated personnel 

policies pertaining to the COVID-19 pandemic. It is imperative for the entire force, including 

In 
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every member of NSW, to be vaccinated and ready to deploy and execute assigned missions on 

short notice. 

23. T he capabilities NSW personnel provide include crisis response, support 

to forward presence operations, support to conventional Naval forces at sea and in training, 

support to Law Enforcement agencies and clandestine insertion operations. EOD personnel 

provide critical safety and response to units using live ordnance; Navy divers, EOD and SEALs 

support underwater surveys and route clearances. SEALs conduct insertions and extractions by 

sea, air or land; they capture high-value enemy personnel and terrorists around the world, carry 

out small-unit direct-action missions against military targets and perform underwater 

reconnaissance and strategic sabotage. SEALs1 SWCC, EOD and divers frequently deploy to 

foreign countries to train partners and all ies and participate in exercises. Reducing the Navy's 

ability to apply long--standing, proven medical readiness principles to this small, elite community 

will clearly negatively impact the NSW force's ability to conduct their operations and could have 

significant negative effects to the NSW force ' s ability to respond to large-scale contingencies or 

crises. This would damage the national security interests of the United States and out foreign 

allies and partners. 

24. These concerns apply if the injunction requires the Navy to maintain these 35 

Plaintiffs in their current status while an appeal is pending. Of the 35 Plaintiffs, I 8 are assigned 

to nine different parent commands and may deploy anywhere in the world in the immediate 

future to perform the type o f missions described. 15 Plaintiffs are assigned Lo the NSW Center 

or a NSW Center subordinate command, with 14 of them assigned to NSW Advanced Training 

17 
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Command (ATC);10 some as instructors who necessarily have close contact with ATC students 

in courses to prepare them for NSW operations and some as students attending an advanced 

training course before returning 10 their current or prospective assignment. Two Plaintiffs are 

currently assigned to non-NSW training commands. Because the court's order prohibits them 

from being temporarily reassigned, the 14 unvaccinated personnel at NSW ATC have dose 

contact with fellow instructors and students. These students then circulate among the larger NSW 

community as soon as their courses at ATC end. Simply put, close quarters contact during 

training creates the opportunity to contract COVID-19 from the unvaccinated instructors at ATC 

detachments. The unvaccinated instructors can spread COVID-19 to dozens of candidates in 

training, and qualified SEALs, SWCCs, and other personnel, including fellow instructors, at 

NSW A TC training courses who will promptly return to their primary units or interact with 

additional training classes. 

25. In summary, the Navy's judgment is that COVID-19 vaccines are a critical defense 

against COVID-19 and mitigate risk both to our force and to our mission. This judgment talces 

into account the environments our service members operate in, the operations the Navy conducts, 

and the absence of other effective COVID-19 mitigation measures in the environments in which 

we operate. The COVID-19 virus has had a proven substantial impact on Navy unit readiness. 

The Court's order, which bars implementation of the vaccine requirement and requires the Navy 

to keep service members it has determined are not medically fit for deployment in a ready to 

deploy status, will undermine military readiness through the spread of disease and cause 

10 ATC's mission is to provide standardized and accredited individual trninmg and education for qualilied NSW and 
supporL personnel, U.S. SOF (i.e., from other Services), partner nauon SOF and other personnel, as required for 
NSW Operations. There are several ATC detachment~. The largest detachment in Coronado, California provides a 
course. or instruction lo candidates (i.e .. those seeking to obtain their SEAL or SWCC designation). II ulso provides 
training to those already designated as SEALs, SWCC or comba1 support personnel. Other ATC detachments 
provide training in specialized urea~ to NSW personnel, other SOF and partner nation SOF. 

18 
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significant harm to military operations by allowing unvaccinated service members to remain in 

an unvaccinated status. 

Pursuant Lo 28 U.S.C. § 1746, I declare under penalty of perjury Lhat the foregoing is true 

and correct. Executed this 19th day of January, 2022. 

l 'J 
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ENCLOSURE6 

FUNCTIONS OF THE MJLITARY DEPARTMENTS 

1. CO1'v1MON MILITARY DEPARTMENT FUNCTIONS. For purposes other than the 
operational direction of the Combatant Commands, the chain of command runs from the 
President to the Secretary of Defense to the Secretaries of the Military Departments and, as 
prescribed by the Secretari_es, to the commanders of Military Service forces. 

a. Subject to the authority, direction, and control of the Secreta1y of Defense, the Secretaries 
of the Military Departments are responsible for, and have the authority necessary to conduct, all 
affairs of their respective Departments, including: 

( l ) Recruiting. 

(2) Organizing. 

(3) Supplying. 

(4) Equipping (including research and development). 

(5) Training. 

(6) Servicing. 

(7) Mobilizing. 

(8) Demobilizing. 

(9) Administering (including the morale and welfare of personnel). 

(10) Maintaining. 

( 11) Construction, outfitting, and repairs of military equipment. 

(12) Construction, maintenance, and repair of buildings, structures, and utilities as well 
as the acquisition, management, and disposal of real property and natural resources. 

b. Subject to the authority, direction, and control of the Secretary of Defense, the Secretaries 
of the Military Departments are also responsible to the Secretary of Defense- for ensuring that 
their respective Departments: 

(I) Operate effectively, efficiently, and responsively. 

30 
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(2) Formulate policies and programs that are fully consistent with national security 
objectives and policies established by the President and the Secretary of Defense. 

(3) Implement, in a timely and effective manner, policy, program, and budget decisions 
and instructions of the President or Secretary of Defense. 

(4) Present and justify positions on the plans, programs, and policies of the Depaitment 
of Defense. 

(5) Prepare, submit, and justify budgets before Congress, in coordination with other USG 
departments and agencies, as applicable; and administer the funds made available for 
maintaining, equipping, and training the forces of their respective departments, including those 
assigned to the Combatant Commands. Among other things, budget submissions shall be 
informed by the recommendations of the Military Service Chiefs, Commanders of the Combatant 
Commands, and of Military Service component commanders of forces assigned to the 
Combatant Commands. 

(6) Establish and maintain reserves of manpower, equipment, and supplies for the 
effective prosecution of the range of military operations and submit, in coordination with the 
other Militai·y Departments, mobilization information to the Joint Chiefs of Staff 

(7) Develop integrated mobilization plans for the expansion of peacetime components to 
meet the needs of war. 

(8) Perform Military Department functions necessary to fulfill the current and future 
operational requirements of the Combatant Commands, including the recruitment, organizat ion, 
training, and equipping of interoperable forces. 

(9) Provide forces to enhance military engagement, conduct security cooperation, build 
the security capacity of partner states, and deter adversaries to prevent conflict. These actions 
shall be coordinated with the other Military Departments, Combatant Commands, USG 
departments and agencies, and international partners, as required. 

( 10) Provide forces, military missions, and detachments for service in foreign countries 
as may be required to support the national interests of the United States, and provide, as directed, 
assistance in training, equipping, and advising the military forces of foreign nations. 

( 11) Coordinate with the other Military Departments and all of the other DoD 
Components to provide for more effective, efficient, and economical administration; eliminate 
duplication; and assist other DoD Components in the accomplishment of their respective 
functions by providing personnel, intelligence, training, facilities, equipment, supplies, and 
services, as may be required. 

(12) Develop, garrison, supply, equip, and maintain bases and other installations, 
including lines of communication, and provide administrative and logistical support for all 
assigned forces and bases, unless otherwise directed by the Secretary of Defense. 
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( 13) Provide, as directed, administrative and logistical support to the headquarters of the 
Combatant Commands, to include direct support of the development and acquisit ion of the 
command and control systems of such headquarters. 

( 14) Supervise and control Military Department inte11igence activities, including the 
collection, production, and dissemination of nulitary and military-related foreign intelligence and 
counterintelligence as required for execution of Military Department responsibilities. 

( 15) Afford the Assistant Secretary of Defense for Special Operations and Low-Intensity 
Conflict; the Commander, USSOCOM; the PCA; and the Commander, USCYBERCOM, an 
opportunity to coordinate on Military Department and Military Service personnel management 
policy and plans as they relate to accessions, assignments, compensation, promotions, 
professional development, readiness, retention, sustainment, and training of all SOF (for 
USSOCOM) and all cyber operations forces (for USCYBERCOM) personnel. This coordination 
shall not interfere with the title 10 authorities of the Military Departments or Military Services. 

(16) Engage in such other activities as are prescribed by law, the President, or the 
Secretary of Defense. 

2. COMMON MlLITARY SERVICE FUNCTIONS. The Army, the Navy, the Air Force, the 
Marine Corps, and the Space Force, and the Coast Guard, when transfened to the Department of 
the Navy in accordance with sections 2, 3, and 145 ofReference (h), to include the Active and 
Reserve Components of each, under their respective Secretaries, shall provide conventional, 
strategic, and SOF to conduct the range of operations as defined by the President and the 
Secretary of Defense. Further, they shall perform the following common functions: 

a. Develop concepts, doctrine, tactics, techniques, and procedures, and organize, train, equip, 
and provide land, naval, air, space, and cyberspace forces, in coordination with the other Military 
Services, Combatant Commands, USG departments and agencies, and international partners, as 
required, that enable jon1t force commanders to conduct decisive operations across the spectrum 
of conflict in order to achieve the desired end state. 

b. Determine Military Service force requirements and make recommendations concerning 
force requirements to support national security objectives and strategy and to meet the 
operational requirements of the Combatant Commands. 

c. Recommend to the Joint Chiefs of Staff the assignment and deployment of forces to the 
Combatant Commands established by the President through the Secretary of Defense. 

d. Monitor and assess Military Service operational readiness and capabilities of forces for 
assignment to the Combatant Commands and plan for the use of the intrinsic capabilities of the 
other Military Services, USSOCOM, and USCYBERCOM that may be made available. 

e. Develop doctrine, tactics, techniques, and procedures for employment by Military Service 
forces and: 
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( 1) Assist the Chairman of the Joint Chiefs of Staff in the development of joint doctrine. 

(2) Coordinate with the Chairman of the Jo int Chiefs of Staff, the Combatant 
Commands, the other Military Services, USG departments and agencies, partner security forces, 
and non-governmental organizations, in the development of the doctrine, tactics, techniques, and 
procedures necessary for participation in and/or command of joint, interagency, and 
multinational operations. 

(3) Coordinate wi.th the Commanders, USSOCOM and USCYBERCOM, in the 
development of the doctrine, tactics, techniques, and procedures employed by Military Service 
forces when related to special operations and cyber operations, respectively. 

f Provide for training for joint operations and joint exercises in support of Combatant 
Command operational requirements, including the development of MilHary Service joint training 
requirements, policies, procedures, and publications. 

g. Provide logistical support for Military Service and all forces assigned to joint commands, 
including procurement, distribution, supply, equipment, and maintenance, unless otherwise 
directed by the Secretary of Defense. 

b. Organize, train, and equip forces to contribute unique service capabilities to the joint force 
commander to conduct the following functions across alJ domains, including land, maritime, air. 
space, and cyberspace: 

(I) Intelligence, surveillance, reconnaissance, and information operations, to include 
electronic warfare and MISO in order to provide situa6onal awareness and enable decision 
superiority across the range of military operations. 

(2) Offensive and defensive cyberspace operations to achieve cyberspace superiority in 
coordination with the other Military Services, Combatant Commands, and USG departments and 
agencies. 

(3) Special and cyber operations in coordination with USSOCOM, USCYBERCOM, and 
other Combatant Commands, the Military Services, and other DoD Components. 

(4) Personnel recovery operations in coordination with USSOCOM and other Co.mbatant 
Commands, the Military Services, and other DoD Components. 

(5) Counter weapons of mass destruction. 

(6) Building partnership capacity/security force assistance operations. 

(7) Forcible entry operations. 

(8) Missile Defense. 
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(9) Other functions as assigned, such as Presidential support and antiterrorism. 

i. Organize, train, and equip forces to conduct support to civil authorities in the United States 
and abroad, to include suppo11 for disaster relief: consequence management, mass migration, 
disease eradication, Jaw enforcement, counter-narcotics, critical infrastructure protection, and 
response to terrorist attack, in coordination with the other Military Services, Combatant 
Commands, National Guard, and USG departments and agencies. 

j . Operate organic land vehicles, aircraft, cyber assets, spacecraft or space systems, and ships 
or craft. 

k. Conduct operational testing and evaluation. 

1. Provide command and control. 

m. Provide force protection. 

n. Consult and coordinate with the other Military Services on all matters of joint concern. 

3. INDNIDUAL MILITARY DEPARTMENT FUNCTIONS. The forces developed and 
trained to perform the primary functions set forth in sections 4 through 6 of this enclosure shall 
be employed to support and supplement the other Military Service, USSOCOM, and 
USCYBERCOM forces in caITying out their primary functions, wherever and whenever such 
participation shall result in increased effectiveness and shall contribute to the accomplishment of 
overall military objectives. 

4. FUNCTIONS OF THE DEPARTMENT OF THE ARMY 

a. The Department of the Army includes land combat, and service forces, and such aviation, 
water transport, and space and cyberspace forces as may be organic therein, and shall be 
organized, trained, and equipped primarily for prompt and sustained combat incident to 
operations on land, and to support the other Military Services and joint forces. The Army is 
responsible for the preparation of land forces necessary for the effec6ve prosecution of war and 
military operations short of war, except as otherwise assigned. The Army is the Nation's 
principal land force and promotes national values and interests by conducting military 
engagement and security cooperation; deterring aggression and violence; and should deterrence 
faiL compelling enemy behavioral change or compliance. The Army shall contribute forces 
through a rotational, cyclical readiness model that provides a predictable and sustainable supply 
of modular forces to the Combatant Commands, and a surge capacity for unexpected 
contingencies. 

b. The Functions of the Army. In addition to the common military service functions listed in 
paragraphs 2.a. through 2.n. of this enclosure, the Army, within the Department of the Army, 
shall develop concepts, doctrine, tactics, techniques, and procedures, and organize, train, equip, 
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and provide forces with expeditionary and campaign qualities to perform the following specific 
functions: 

( 1) Conduct prompt and sustained combined arms combat operations on land in all 
environments and types of tenain, including complex urban environments, in order to defeat 
enemy ground forces, and seize, occupy, and defend land areas. 

(2) Conduct air and mjssile defense to support joint campaigns and assist in achieving air 
superiorit y. 

(3) Conduct airborne and air assault, and amphibious operations. The Army has primary 
responsibility for the development of airborne doctrine, tactics, techniques, and equipment. 

(4) Conduct CAO. 

(5) Conduct riverine operations. 

(6) Occupy territmies abroad and provide for the initial establishment of a military 
government pending transfer of this responsibility to other authority. 

(7) Interdict enemy sea, space, air power, and communications through operations on or 
from the land. 

(8) Provide logistics to joint operations and campaigns, including joint over-the-shore 
and intra-theater transport of time-sensitive, mission-critical personnel and materiel. 

(9) Provide suppm1 for space operations to enhance joint campaigns, in coordination 
with the. other Military Services, Combatant Commands, and USG departments and agencies. 

(10) Conduct authorized civil works programs, to include projects for improvement of 
navigation, flood control, beach erosion control, and other water resource developments in the 
United States, its territories, and its possessions, and conduct other civil activities prescribed by 
law. 

( 11 ) Provide intra-theater aero.medical evacuation. 

(12) Conduct reconnaissance, surveillance, and target acquisition. 

(13) Operate land lines of communication. 

5. FUNCTIONS OF THE DEPARTMENT OF THE NAVY 

a. The Department of the Navy is composed of naval, land, air, space, and cyberspace forces, 
both combat and support, not otherwise assigned, to include those organic forces and capabilities 
necessary to operate, and support the Navy and Marine Corps, the other Military Services, and 
joint forces. The Navy and Marine Corps comprise the Nation's principal maritime force. They 
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employ the global reach, persistent presence through forward-stationed and rotationally-based 
forces, and operational flexibility to secure the Nation from direct attack; secure strategic access 
and retain global freedom of actioh; strengthen existing and emerging alliances and partnerships; 
establish favorable security conditions; deter aggression and violence by state, non-state, and 
individual ~ctors and, shol.lld deterrence fail , prosecute the full range of military operations in 
support of U.S. national interests. 

b. The Functions of the Navy. In addition to the common military service functions listed in 
paragraphs 2.a. through 2.n. of this enclosure, the Navy, within the Department of the Navy, 
shall develop concepts, doctrine, tactics, techniques, and procedures and organize, train, equip, 
and provide forces to perform the following specific functions: 

( 1) Conduct offensive and defensive operations associated with the maritime domain 
including achieving and maintaining sea control, to include subsurface, surface, land, air, space, 
and cyberspace. 

(2) Provide power projection through sea-based global strike, to include nuclear and 
conventional capabilities; interdiction and interception capabilities; maritime and/or littoral fires, 
to include naval surface fires; and close air support for ground forces. 

(3) Conduct ballistic missile defense. 

(4) Conduct ocean, hydro, and river survey and reconstrnction. 

(5) Conduct riverine operations. 

(6) Establish, maintain, and defend sea bases in support of naval, amphibious, land, air, 
or other joint operations as directed. 

(7) Provide naval expeditionary logistics to enhance the deployment, sustainment, and 
redeployment of naval forces and other forces operating within the maritime domain, to include 
joint sea bases, and provide sea transport for the Armed Forces other than that which is organic 
to the individual Military Services, USSOCOM, and USCYBERCOM. 

(8) Provide support for joint space operations to enhance naval operations, in 
coordination with the other Military Services, Combatant Commands, and USG departments and 
agencies. 

(9) Conduct nuclear operations in support of strategic deterrence, to include providing 
and maintaining nuclear surety and capabilities. 

c. The Functions of the Marine Corps. In addition to the common military service functions 
listed in paragraphs 2.a. through 2 .n. of this enclosure, and pursuant to section 8063 of Reference 
(e), the Marine Corps, within the Department of the Navy, shall develop concepts, doctrine, 
tactics, techniques, and procedures and organize, train, equip, and provide forces, normally 

36 
Change 1, 09/ 17/2020 ENCLOSURE 6 

App027 

Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 140 of 325  PAGEID #: 4805



Case 4:21-cv-01236-O Document 87 Filed 01/24/22 Page 30 of 46 PagelD 2739 
DoDD 5100.01, December 21, 2010 

employed as combined arms air ground task forces, to serve as an expeditionary force-in­
readiness, and perform the following specific functions: 

(1) Seize and defend advanced naval bases or1odgments to facilitate subsequent joint 
operations. 

(2) Provide close air support for ground forces. 

(3) Conduct land and air operations essential to the prosecution of a naval campaign or 
as directed. 

(4) Conduct complex expeditionary operations in the urban littorals and other 
challenging environments. 

(5) Conduct amphibious operations, including engagement, crisis response, and power 
projection operations to assure access. The Marine Corps has primary responsibility for the 
development of amphibious doctrine, tactics, techniquesj and equipment. 

( 6) Conduct security and stability operations and assist with the initial establishment of a 
military government pending transfer of this responsibility to other authority. 

(7) Provide security detachments and units for service on armed vessels of the Navy, 
provide protection of naval property at naval stations and bases, provide security at designated 
U.S. embassies and consulates, and perform. other such duties as the President or the Secretary of 
Defense may direct. These additional duties may not detract from or interfere with the 
operations for which the Marine Corps is primarily organized. 

d. The Functions of the Coast Guard. The Coast Guard is a unique Military Service residing 
within the Department of Homeland Security while simultaneously providing direct support to 
the Department of Defense under its inherent authorities under References (e) and (h). In 
addressing the Coast Guard when it is not operating in the [Department of the] Navy, this 
issuance is descriptive in nature and does not purport to be either directive or regulatory. As 
directed by the President, and in accordance with Memorandum of Agreement between the 
Department of Defense and Department of Homeland Security on the use of Coast Guard 
Capabilities and Resources in Support of the National Military Strategy (Reference (ab)), the 
Department of the Navy shall coordinate with the Department of Homeland Security regarding 
Coast Guard military functions in time of limited war or defense contingency, without transfer of 
Coast Guard authority to the Secretary of the Navy. As directed, the Department of the Navy 
will provide intelligence, logistical support, and specialized units to the Coast Guard, including 
designated ships and aircraft, for overseas deployment required by naval component 
commanders, maritime search and rescue, integrated port security, and coastal defense of the 
United States. The Coast Guard shall maintain a state ofreadiness to function as a specialized 
Military Service in the Department of the Navy in time of war or national emergency. If 
specified in a declaration of war by Congress or if directed by the President, the Coast Guard 
shall operate as a Military Service in the Department of the Navy, and shall continue to do so 
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until the President transfers the Coast Guard back to the Department of Homeland Security by 
Executive order pursuant to section 3 of Reference (h). 

( 1) The Coast Guard shall develop concepts, doct1ine, tactics, techniques, and procedures 
and organjze, train, equip, and provide forces to perform the following specific functions when 
providing direct or cooperative support to the Department of Defense: 

operations. 
(a) Conduct coastal sea control and maritime and air interception and interdiction 

(b) Conduct maritime homeland security and counterterrorism operations. 

(c) Provide for port operations, security, and defense. 

( d) Provide maritime operational threat response. 

(e) Conduct counter-illicit trafficking operations. 

(f) Conduct military environmental response operations. 

(g) Conduct theater security cooperation operations. 

(h) Conduct search and rescue operations. 

(i) Conduct ice operations. 

(j) Provide for marine safety, including aids to navigation. 

(2) The Coast Guard will coordinate with the Department of Defense, including the 
Department, of the Navy to provide specialized Coast Guard units, or obtain Navy units, 
including designated ships and aircraft, for deployment as requested by Military Service 
component or joint commanders. 

6. FUNCTIONS OF THE DEPARTMENT OF THE AIR FORCE 

a. The Department of the Air Force is composed of air, space, and cyberspace forces, both 
combat and support, not otherwise assigned. The Air Force and Space Force are the Nation 's 
principal air and space forces, and are responsible for the preparation of forces necessary for the 
effective prosecution of war. The Department of the Air Force shall organize, train, equip, and 
provide air, space, and cyberspace forces for the conduct of prompt and sustained combat 
operations, military engagement, and security cooperation in defense of the Nation, and to 
support the other Military Services and joint forces. The Air Force and Space Force will provide 
the Nation with global vigilance, global reach, and global power in the form of in-place, forward­
based, and expeditionary forces possessing the capacity to deter aggression and violence by state, 
non-state, and individual actors to prevent conflict, and, should deterrence fail, prosecute the full 
range of military operations in support of U.S. nahonal interests. 
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b. The_ Functions of the Air Force. In addition to the common military service functions 
listed in paragraphs 2.a. through 2.n. ofthis enclosure, the Air Force, within the Department of 
the Air Force, shall develop concepts, doctrine, tactics, techniques, and procedqres and organize, 
train, equip, and provide forces to perform the following specific functions: 

( 1) Conduct nuclear operations in suppo11 of strategic detenence, to include providing 
and maintaining nuclear surety and capabilities. 

(2) Conduct offensive and defensive operations, to include appropriate air and missile 
defense, to gain and maintain air superiority, and air supremacy as required, to enable, the 
conduct of operations by U.S. and allied land, sea, air, space, and special operations forces. 

(3) Conduct global precision attack, to include strntegic attack, interdiction, close air 
support, and prompt global strike. 

( 4) Provide timely, global integrated interngence, surveillance, and reconnaissance 
capability and capacity from forward deployed locations and globally distributed centers to 
support world-wide operations. 

(5) Provide rapid global mobility to employ and sustain organic air and space forces and 
other Military Service and USSOCOM forces, as dir-ected, to include airlift forces for airborne 
operations, air logistical support, tanker forces for in-flight refueling, and assets for aeromeclical 
evacuation. 

(6) Provide agile combat support to enhance the air and space campaign and the 
deployment, employment, sustainment, and redeployment of air and space forces and other 
forces operating within the air and space domains, to include joint air and space bases, and for 
the Armed Forces other than which is organic to the individual Military Services and 
USSOCOM in coordination with the other Military Services, Combatant Commands, and USG 
departments and agencies. 

(7) Conduct global personnel recovery operations including theater-wide combat and 
civil search and rescue, in coordination with the other Military Services, USJFCOM. 
USSOCOM, and DoD Components. 

(8) Conduct global integrated command and control for air and space operations. 

c. The Functions of the Space Force .. In addition to the common military service functions 
listed in Paragraphs 2.a. through 2.n. of this enclosure, the Space Force, within the Department 
of the Air Force, shall develop concepts, doctrine, tactics, techniques, and procedures and 
organize, train, equip, and provide forces to perform the following specific functions: 

( 1) Provide freedom of operation for the United States in, from, and to space. 

(2) Provide prompt and sustained space operations. 
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(3) Protect the interests of the United States in space. 

( 4) Deter aggression in, from, and to space. 

(5) Conduct space operations. 

7. DEPARTMENT OF THE ARMY AND DEPARTMENT OF THE AIR FORCE: THE NGB. 
The NGB is a joint activity of the Department of Defense. The NGB perforn1s certain Military 
Service-specific functions and unique functions on matters involving non-federalized National 
Guard forces as set fo1th in Reference (i). 
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themselves and all others similarly situated; 
U.S. NA VY EXPLOSIVE ORDNANCE 
DISPOSAL TECHNICIAN 1, on behalf of 
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NA VY SEALS 4-26; U.S. NA VY SPECIAL 
WARFARE COMBATANT CRAFT 
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Plaintiffs, 

v. 

LLOYD J. AUSTIN1 III, in his official 
capacity as United States Secretary of 
Defense; UNITED STATES 
DEPARTMENT OF DEFENSE; CARLOS 
DEL TORO, in his official capacity as 
United States Secretary of the Navy, 

Defendants. 

Case No. 4:21-cv-01236-O 

AMENDED NOTICE OF DEPOSITION 

To: William K. Lescher 
c/o Andrew Carmichael 
United States Department of Justice 
Civil Division, Federal Programs Branch 
1100 L Street, N .W . 
Washington, DC 20005 

Please take notice that pursuant to Rule 30 of the Federal Rules of Civil Procedure, 

Plaintiffs, by their attorneys, will take the deposition of William K. Lescher, in his official capacity 

as Vice Chief of Naval Operations for the United States Depaitn1ent of Defense, before a Certified 

Cowt Reporter. The deposition will take place on June 30, 2022, beginning at 8:00 a.m., at Naval 

Air Systems Command Washington Liaison Office, Naval Suppo1t Facility (NSF) Arlington, 701 

South Cou1thouse Road, Suite 2000, Building 15, Arlington, Virginia 22204. 
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The deposition will be stenographically and electronically recorded and will be videotaped. 

The deposition will be used for discovery and/or evidentiary pw·poses to the full ex1ent allowed 

by the Federal Rules of Civil Procedure and the Federal Rules of Evidence. 

Dated: June 3, 2022 

Respectfully submitted. 

Kelly J. Shackelford Texas 
Bar No. 18070950 

Jeffrey C. Mateer 
TexasBarNo. 13185320 

Hiram S. Sasser, III 
Texas Bar No. 24039157 

David J. Hacker 
Texas Bar No. 24103323 

Michael D. Berry 
Texas Bar No. 24085835 

Jt1stin Butterfield 
Texas Bar No. 24062642 

Danie lle Runyan * 
New Jersey Bar No. 027232004 

Holly M. Randall * 
Oklahoma Bar No. 34763 

FJRS1 LIBERTY !NSTlTUTE 

2001 W. Plano Pkwy., Ste. 1600 
Plano, Texas 75075 
Tel: (972) 941-4444 
jmateer@ firstl iberty .org 
hsasser@fi rstJ i berty .org 
dhacker@firstliberty.org 
m berry@firstl i berty .org 
jbutterfield@firstliberty.org 
drunyan@firstl i be1ty .org 
hrandall@firstliberty.org 

Jordan E. Pratt 
Florida Bar No. 100958* ** 

FIRST LIBERTY INSTITUTE 

227 Pennsylvania Ave., SE 
Washington, DC 20003 
Tel: (972) 941-4444 
jpratt@firstliberty.org 

* Admitted pro hac vice 
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** Not yet admitted to the D.C. Bar, but admitted 
to practice law in Florida. Practicing law in D.C. 
pursuant to D.C. Court of Appeals Rule 49(c)(8) 
under the supervision of an attorney admitted to 
the D.C. Bar. 

CERTIFICATE OF SERVICE 

I hereby certify that on June 3, 2022, l served the foregoing document on counsel of record 

for each party. 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF TEXAS 

FORT WORTH DIVISION 

U.S. NAVY SEALs 1-3, on behalf of 
themselves and all others similarly situated; 
U.S. NA VY EXPLOSIVE ORDNANCE 
DISPOSAL TECHNICIAN 1, on beha1f of 
himself and all others similarly situated; U.S. 
NA VY SEALS 4-26; U.S. N.A VY SPECIAL 
WARFARE COMBAT ANT CRAFT 
CREWMEN 1-5; and U.S. NA VY DIVERS 
1-3, 

Plaintiffs, 

V. 

LLOYD J. AUSTIN, ID, in his official 
capacity as United States Secretary of Defense; 
UNITED STATES DEPARTMENT OF 
DEFENSE; CARLOS DEL TORO, in his 
official capacity as United States Secretary of 
the Navy, 

Defendants. 

Case No. 4:21-cv-0 1236-0 

PLAINTIFFS' FIRST REQUESTS FOR PRODUCTION OF DOCUMENTS 

Pursuant to Federal Rules of Civil Procedure 26 and 34, Plaintiffs hereby request that 

Defendants produce the following documents in accordance with the definitions and instrnctions 

set forth below at the office of Plaintiffs' counsel, First Liberty Instin1te, c/o Justin Butterfield, 

2001 W. Plano Parkway, Suite 1600, Plano, Texas 75075, within 30 days after service of these 

requests. 

Please be advised that Plaintiffs will be taking the deposition of Admiral William K. 

Lescher on June 30, 2022. Plaintiffs may seek to compel a second deposition of Admiral Lescher 

if Defendants do not fully comply with these requests and produce ail responsive documents on or 

before the deadline set forth above. 
EXHIBIT 

? 
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DEFINITIONS 

1. "Concerning" means having any relationship or connection to, regarding, relating, 

bejng connected to, commenting on, responding to, addressed to, sent to, containing, evidencing~ 

showing, memorializing, describing, analyzing, reflecting, pertaining to, comprising, constih1tin& 

or othe1wise establishing any reasonable, logical, or causal connection. 

2. "Document" and "documents" are synonymous in meaning and equal in scope to 

the usage of the tenns as defined in Federal Rule of Civil Procedure 34(a)(l )(A) and shall include 

all items subject to inspection and copying under those Rules, 'including any original, reproduction, 

copy, or draft of any kind of written or documented material, stored in any medium, including but 

not limited to audio and video tapes, conespondence, memoranda, interoffice communications, 

electronic mail, text messages, notes, diaries, calendars, personal digital assistant device entries, 

contract documents, estimates, vouches, minutes of meetings, invoices, checks, repo1ts, notes of 

telephone conversations, notes of oral communications, computer-stored information that is 

retrievable in any form, writings, drawings, graphs, charts, photographs, and other data 

compilations, from which information can be obtained, and electronically stored infom1ation that 

is retrievable in any fom1, or translated if necessary, by Defendants through detection devices into 

a reasonably usable form, except that neither electronically stored voicemails nor the information 

stored in the memories of copiers, printers, and fax machines are "documents" under this 

definition. 

3. The singular shall be construed to include the plural, and the plural shall be 

construed to include the singular, as 11ecessary to bring within the scope of each request -all 

documents that might otherwise be construed as nonresponsive to the request. 

2 
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4. The connectives "and" and "or" and the phrase "and/or" shaU be construed either 

disjunctively or conjunctively to bring within the scope of each request all documents that might 

otherwise be construed as nonresponsive to the request. The word ''and" shaJI be construed to mean 

both "and" and ''or," and vice versa, as necessary to bring within the scope of each request all 

documents that might otherwise be construed as nonresponsive to the request. 

5. "Lescher Declaration" means the declaration of Admiral William K. Lescher signed 

on January 19, 2022 and submitted in suppo1t ofDefendants' Application for a Partial Stay of the 

Injunction lssued by the United States District Court for the Northern District of Texas. A copy of 

the Lescher Declaration is attached hereto as Exhibit A. 

6. "COVID-19" refers to severe acute respiratory syndrome coronavirus 2 (SARS-

Co V-2), coronavirus disease 2019 and/or the illness caused by the SARS-CoV-2 virus. 

I STRUCTIONS 

I. In responding to these document requests, Defendants are required to furnish all 

responsive documents in their possession, custody, or control, or in the possession, custody, or 

control of their attorneys, agents, employees, independent contractors, and all other persons acting 

on behalf of each of them or any of them. 

2. Each document request shall be responded to separately and fully, unless it is in 

good faith objected to, in which event the reasons for the objection shall be stated with specificity. 

If an objection pertains to only a portion of the request, or to a word, phrase, or clause contained 

therein, Defendants shall state the objection to that portion only and respond to the remainder of 

the request. 

3. If, in responding to these document requests, Defendants claim any ambiguity in a 

document request, or in a definition or instruction applicable thereto, Defendants shall not rely 
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upon the ambiguity as a basis for refusing to respond, but shall set forth as part of their response 

the language deemed to be ambiguous and the interpretation used in responding to the request. 

4. An original or one copy of each responsive document shall be produced. Any copy 

of a document that varies in any way from the original or from any other copy of the docwnent, 

whether by reason of handwritten or other notation, highlighting, underlining, or other marks, or a 

draft or successjve iteration thereof and all modifications thereto, shall constitute a separate 

document and must be produced, whether or not the original of such document is within 

Defendants' possession, custody, or control. If the same document exists in both electronic and 

non-electronic format, the electronically maintained document must be produced; provided, if the 

non-electronically maintained document varies in any way from the electronically maintained 

document as described above, both the electronically maintained and non-electronically 

maintained documents shall be produced. 

5. Documents shall be produced as they are kept in the ordinary course of business. 

Each document requested is to be produced in its original file folder, file jacket, or cover (or 

Defendants may, in the alternative, designate in writing the titles of such folder, jacket, or cover 

with respect to each document). The inruvidual or department from whose files the document is 

being produced is to be indicated, 

6. If there are no documents responsive to any particular request, Defendants shal I 

state so in writing. 

7. A request for documents shall be deemed to include a request for all transmittal 

sheets, cover letters, exhibits, enclosures, and attachments to the documents, i.n adrution to the 

document itself, without abbreviation or expurgations. Documents attached to other documents or 
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materials shall not be separated unless information is provided sufficient to permit reconstruction 

of the grouping or context in which the document is maintained in the ordinary course of business. 

8. If the documents requested differ from one office, division, or location to another, 

the requests require production of documents for each office, division, or location. 

9. Each document requested shall be produced in its entirety and without redactions, 

deletions, or excisions, regardless of whether Defendants consider the entire docwnent to be 

relevant or responsive to these requests. 

10. For any document withheld under a claim of privilege, submit a privilege 1og that 

complies with FRCP 26(b)(5)(A) with your response to these requests. 

11. These document requests are continuing in nature. Any document obtained, 

created, identified, or located after service of any response to these requests that would have been 

included in the responses had the document been available or had its existence been known at that 

time should be produced immediately. 

12. For any document responsive to these requests that has been destroyed, lost, is 

otherwise unavailable, or is no longer in Defendants' present possession, custody, or control, 

identify with respect to each document: the author, addressee, date, number of pages, and subj'ect 

matter; and explain in detail the events leading to the destruction or loss, or the reason for the 

unavailability of such document, including the location of such document when last in your 

possession, custody, or control~ and the date and manner of its disposition. 

13. The relevant time period for these document requests is October l, 20 I 9, through 

the time of trial, unless otherwise stated. 
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REQUESTS FOR PRODUCTION 

Document Request No. 1: 

Produce all docwnents relied on, reviewed, considered, cited, discussed, analyzed, consulted or 

referenced by Admiral William K. Lescher in drafting or preparing the Lescher Declaration. 

DocumentRequestNo. 2: 

Produce all documents reflecting communications by and between Admiral William K. Lescher 

and any other person concerning the Lescher Declaration, including all communications 

concerning each document produced in response to Document Request No. 1, all communications 

concerning the facts contained in the Lescher Declaration, and all communications concerning any 

and all opinions or conclusions contained in the Lescher Declaration. 

Document Request No. 3: 

Produce all documents concerning any meetings or telephone calls by and between Admiral 

William K. Lescher and any other person concerning the Lescher Declaration, including but not 

limited to, calendar appointments, notes, memos, visitor logs, and phone records. 

Document Request No. 4: 

Produce all documents in the possession, custody, or control of Admiral William K. Lescher 

between October 1, 2019 and the present concerning COVID-19, or the claims alleged in this 

lawsuit, the facts alleged in this lawsuit, the defenses asserted by Defendants in this lawsuit, or the 

facts, opinions, or conclusions contajned in any declarations or other sworn statements submitted 

by Defendants in this lawsuit 
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Document Request No. 5: 

Produce all documents reflecting commWJications by and between Admiral WiUiam K. Lescher 

between October l, 2019 and the present and any other person concerning COVID-19, or the 

claims alleged in this lawsuit, the facts alleged in this lawsuit, the defenses asserted by Defendants 

in this lawsuit, or the facts, opinions, or conclusions contained in any declarations or other sworn 

statements submitted by Defendants in this lawsuit. 
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Dated: May 17, 2022 

Respectfully submitted. 

Kelly J. Shackelford 
Texas Bar No. 18070950 

Jeffrey C. Mateer 
Texas Bar No. 13 I 85320 

Hiram S. Sasser, III 
Texas Bar No. 24039157 

David J. Hacker 
Texas Bar No. 24103323 

Michael D. Berry 
Texas Bar No. 24085835 

Justin Butterfield 
Texas Bar No. 24062642 

Danielle Runyan * 
New Jersey Bar No. 027232004 

Holly M. Randall * 
Oklahoma Bar No. 34763 

FrRST LIB ERTY INSTITUTE 

2001 W. Plano Pkwy., Ste. 1600 
Plano, Texas 75075 
Tel: (972) 941-4444 
jmateer@first)iberty.org 
hsasser@firstl iberty .org 
dhacker@ firstliberty.org 
mberry@ firstliberty.org 
jbutterfield@firstlibe1ty.org 
drunyan@firstliberty.org 
hrandall@firstliberty.org 

Jordan E. Pratt 
Florida Bar No. 100958* ** 

FIRST LIBERTY INSTITUTE 

227 Pennsylvania Ave., SE 
Washington, DC 20003 
Tel: (972) 941-4444 
jpratt@firstliberty.org 

* Admitted pro hac v ice 
** Not yet admitted to the D.C. Bar, but admitted 
to practice law in Florida. Practicing law in D.C. 
pursuant to D.C. Court of Appeals Rule 49(c)(8) 
under the supervision of an attorney admitted to 
the D.C. Bar. 
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Isl Andrew B. Stephens 
Heather Gebelin Hacker 

Texas Bar No. 24103325 
Andrew B. Stephens 

Texas Bar No. 24079396 
HACKER STEPHENSLLP 
108 Wild Basin Road South, Suite 250 
Austin, Texas 78746 
Tel.: (512) 399-3022 
heather@hackerstephens.com 
andrew@hackerstephens.com 

Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 

I hereby certify that I caused to be served copies of the foregoing Plaintiffs ' First Set of 

Requests for Production of Documents by electronic mail this 17th day of May 2022, upon counsel 

for Defendants. 

ls/Andrew B. Stephens 
ANDREW B. STEPHENS 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

U.S. NA VY SEALs 1-26; 
U.S. NA VY SPECIAL WARFARE 
COMBATANT CRAFT CREWMEN 1-5; 
U.S. NA VY EXPLOSIVE ORDNANCE 
DISPOSAL TECHNICIAN 1; and 
U.S. NA VY DIVERS 1-3, 

Plaintiffs, 

Y. 

LLOYD J. AUSTIN, III, 
individually and in his official capacity as 
United States Secretary of Defense; UNITED 
STATES DEPARTl\ffiNT OF DEFENSE; 
CARLOS DEL TORO, individually and in 
his official capacity as United States 
Secretary of the Navy, 

Defendants. 

Case No. 4:21-CV-0 1236-0 

DECLARATION OF WILLIAM K. LESCHER 

I, William K. Lescher, hereby state and declare as follows: 

1. I am an admiral1 in the United States Navy, currently serving as the Vice Chief of 

Naval Operations (YCNO), located in Arlington, Virginia at the Pentagon. The position of 

VCNO is appointed by the President, with Lhe advice and consent of the Senate, and is the 

second highest uniformed Officer in the Navy. I have served in this position since May 29, 

2020. I make this declaration in support of the Government's motion for a stay of this Court's 

preliminary injunction pending appeal. The statements made in this declaration are based on my 

1 The rnnk or "admiral" is the highesl military rank m the Nuvy. The term "admirals" is also frcqut:ntly referred 10 

as "flag officers." Flag_ officers include the ranks of rear admiral (lower hall), rear admiral (upper hall). vice udmiral 
and admiral. Flag oniccrs comprise the most senior levels of uniformed leadership in the Navy. 
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personaJ knowledge, my military judgment and experience, and on information that has been 

provided to me in the course of my official duties. 

Preliminary Statement 

2. I have reviewed the preliminary injunction order issued by this Court on January 

3, 2022. I believe the Court's injunction will cause immediate harm to the Navy, and in 

particular to the operations of Naval Special Warfare (NSW) and Special Operations Forces 

(SOF), and to the national security of the United States. Operationally, in 2021, the Navy 

executed more than 30,000 steaming days and one million flying hours to protect America, deter 

conflict and keep the sea lanes open and free. The Court' s injunction directly impacts the 

Navy' s ability to carry out its responsibilities to protect and maintain the health and safety of our 

Force, in particular our ability to halt the spread of COVID-19 through a mandatory vaccination 

requiremenr. Unvaccinated or partially vaccinated service members are at higher risk to contract 

COVID-19, and to develop severe symptoms requiring hospitalizations that remove them from 

their units and impact mission execution. Vaccination against COVID-19 has proven to be 

essential in keeping Navy units on mission by mitigating the impact of CO YID-I 9. Fully 

vaccinated naval forces are required to ensure readiness to carry out Navy missions throughout 

the world and. if required, to engage in combat operations. Restriction of the Navy's abilily to 

reassign unvaccinated personnel in order to mitigate COVID-19 related risks to units preparing 

to deploy, or that are deployed, will cause direct and immediate impact to mission execution. 

Further, the harm caused by this injunction is not limited to 35 unvaccinated Plaintiffs. The 

heath, readiness, and mission execution of broader conventional Navy units and personnel who 

support these personnel are threatened as well. 

2 
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Naval Background and Experience 

3. As the Vice Chief of Naval Operations/ l work jn coordination with the Chief of 

Naval Operations (CNO), the senior admiral in the U.S. Navy, 3 in the execution of his statutory 

duties and responsibilities as they pertain to the employment of the Navy. Those duties include 

recruiting, organizing, supplying, equipping, training, servicing, mobilizing, demobilizing, 

administering, and maintaining the Navy, as will assist in the execution of any power, duty, or 

function of the Secretary of the Navy or the Chief of Naval Operations. Additionally, the CNO 

delegated several specific responsibilities to me. I oversee programs and policies that impact 

Sailors and their families, including health affairs, and monitor and enact polices that promote 

good order and discipline in the Navy. 

4. I have served in the United States Navy for nearly 42 yearli. A 1980 graduate of 

the United Stales Nuvul Academy, my experience incl□des command of the Vipers of Helicopter 

Anti-Submarine Light (HSL) Squadron-48, the Airwolves of HSL-40 aod the Maritime Strike 

Wing Atlantic. As Commanding Officer, HSL-48, my responsibilitie!I included training, 

preparing. and executing Seuhawk helicopter detachment deployment~ on Navy ships deploying 

worldwide. As Commanding Officer, HSL-40, I was responsible for the training, evaluation, and 

maintenance of the Seahuwk helicopter !lquadron that trains all East Coa~t Seahawk pilot<; in 

employment of this weapon syMem. As Commander, Maritime Strike Wing Atlantic. I was 

responsible for the material reudine'is and truining of eight Helicopter Mc1ritimc Strike (HSM) 

i "The [VCNO] has such authority and duties with respect to the Department of the Novy as the Chief of Naval 
Operations, with the approval of the Secretary oflhe Navy, muy delegate 10 or prescribe for him. Orders issued by 
the [VCNO] io performing such du11es have the same effect as those issued by the Chief of Naval Operations." I 0 
U.S.C. § 8035(c). 

3 The CNO is the senior uni formed officer in the Uni led S1a1cs Navy. See IO U.S.C. § 8013(b) ("The Clrn:f ol N.n;1I 
Opcrn1ions. while so serving. ha~ 1l1c gtadc ol' admiral willmul vu1.uling his rcrm.mcnl grJdc. In the pcrl'ormuncc 1-t 
his duties within the Dcpar1rncn11,f the Na, y, 1hc Chid' of Naval Opcrnlion~ talcs prct.cdcn.:c ahpvc all ,11hcr 
11lfo:crs ,,r the O:J\al Serl ice.'"), 
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squadrons, the Weapons School, Fleet Replacement Squadron, and a total of 42 detachment~ 

deploying on Allantic.: Fleet aircraft carriers and air capable ship3, encompassing 68 aircraft and 

1.900 personnel. Between command of the Vipers and Airwolves, I was the executive officer of 

Mine Countermeasures Command and Control Ship USS Inchon (MCS 12), a 20,000 ton ve:isel 

with a crew of 700. As the second in command, l was responsible for the supervision. training 

and development of the crew and the daily execution of the command mission, which included 

training and preparing the crew for deployment, maintaining and improving operational 

readiness and material condition of the ship. As a nag officer, I commanded Expeditionary 

Strike Group 5 (ESG-5) and Task Forces 5 I /59 (CTF 51 /59) in Bahrain, leading multiple 

Amphibious Ready Groups, Marine Expeditionary Units and the afloat forward staging base 

USS Ponce (AFSB(I)-15) in execution of theater security event!., combat operations. and 

emergent national tu.<;kings spanning the Middle East/Central Command region. My 

responsibilities as ESG-5 and CTF 51/59 included multiple events working with NSW force~ 

embarked on my ships and interoperability exercises with partner countrie!-.. I ubo served U'­

Joint Staff deputy director for resources and acquisition, deputy as:,,istant Secretary of the Navy 

for budget, and Deputy Chief of Naval Opemtions for integration of cupabilitie!. und re~ources. 

Specific Functions of the United States Navy 

5. The United States Navy and Marine Corps comprise the Nation's principal 

maritime forces. Their missions are to provide globally deployabJe forces in order to "secure the 

Nation from direct attack; secure strategic access and retain global freedom of action; strengthen 

existing and emerging alliances and partnerships; establish favorable security conditions; deter 

aggression and violence by state, non-stale, and individual actors and, should deterrence fail, 

prosecute the full range of military operations in support of U.S. national interests." See 
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Department of Defense Directive (DoDD) 5100.01, Change 1, 09/17/2020, End. 6, <J{ 5.a. - b 

(attached hereto). Effective execution of all of these discrete functions is vital to the national 

security of the United States, and is accomplished by providing fully trained and qualified naval 

forces to joint commanders4 lo deter aggression and, if required, engage in combat operations 

and win decisively. 

Naval Special Warfare (NSW) and Special Operations Forces (SOF) 

6. Naval Special Warfare (NSW) and Special Operations Forces (SOF) are 

composed of Navy SEALs5 and Special Warfare Combatant-Craft Crewmen (SWCC). The 

NSW team is a multipurpose combat force organized and trained to conduct a variety of special 

operations missions in all environments. Navy SEALs conduct clandestine missions infiltraUng 

their objective areas by fixed and rotary-wing aircraft, Navy surface ships, combatant craft, 

submarines and ground mobility vehicles. Service members designated as Navy SEALs consist 

of officers and enlisted members who have been designated pursuant to Navy and NSW policies. 

SWCC focus on infiltration and exfiltration of SEALs and other SOF to include from othet 

Services, and they provide dedicated rapid mobility in maritime environments, as well as the 

ability to deliver combat craft via parachule drop. SWCC operate and maintain state-of-the-art 

surface craft to conduct special operations. 

7. In addition to SEALs and SWCC, combat support (CS) and combat service 

support (CSS) personnel are assigned to NSW units to support the mission. CS/CSS personnel 

~ Jomt commanders are the combatant vested with au1hority and rcspons1h1h1y for milirnry opcralions wilhm their 
area of responsibility. The Navy and other branches of the Armed Forces provide forces 10 the combatant 
commanders to execute those responstbilitics and funcllons. ihc combatant commanders exercise authority, 
d trecllon and control over the commands and forces assigned to them and employ those forces to accomplish 
missions assigned 10 the combatant commander Department of Defense Directive (DoDD) 5100.0 I, Change I. 
09/ 17/2020, Encl. l , 11.a through d. 

~ The term ··st:AL" refers 10 "Sea Air, Lllnd." 

5 
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include officers and enlisted service members identified in Plaintiffs' complaint (i.e., Explosive 

Ordinance Disposal (EOD) personnel and Navy Divers), in addition to other officers and enlisted 

service members performing a variety of military functions (e.g., chaplains, medicaJ personnel, 

mobile communications teams1 tactical cryptologic support, etc.). Navy EOD personnel perform 

missions neutralizing explosive weapons, including various weapons of mass destruction. Their 

duties include detonating or demolishing hazardous munitions, neutralizing various ordnance, 

including sea mines, torpedoes or depth charges, performing parachute or helicopter insertion 

operations, and clearing waterways of mines in support of our military operations. Navy Divers 

perform a variety of military functions, including wreckage salvage operations and underwater 

repairs, harbor and waterway clearance operations, assisting in construction and demolition 

projects, executing search and rescue missions, performing deep submergence operations, and 

serving as technical experts for diving operations for numerous military special operations units. 

8. Service members in the NSW force are responsible for performing special 

operations. Special operations require unique tactics, techniques, procedures and equipment. 

They are often conducted in hostile, austere or diplomatically sensitive environments, and are 

characterized by one or more of the following: time-sensitivity, clandestine nature, low visibility, 

working with or through host-nation forces, greater requirements for regional orientation and 

cullural expertise, and a higher degree of risk. These missions often require members of the 

NSW force to work in close quarters where social distancing is not possible. Small NSW teams 

may travel for an extended duration on boats, submersibles, helicopters, aircraft, or other 

vehicles that are less than six feet across, and/or which have limited ventilation. Service 

members may be in such close quarters while traveling that they must sit shoulder-to-shoulder. 

c, 
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Additionally, members may be required to operate in subsea environments and may have to 

share diving rebreather devices and inhale one another's exhalation. 

Mandatorv Vaccination Requirements in Response to COVID-19 Pandemic 

9. On August 24, 2021, the Secretary of Defense directed the Secretaries of the 

Military Departments to immediately begin full vaccination of all members of the Armed Forces 

on active duty or in the Ready Reserve. The Secretary of Defense determined that mandatory 

COVID-19 vaccinations are necessary to protect the health and military readiness of the force. 

The Secretary of the Navy directed implementation of Secretary of Defense's COVID-1 9 

vaccination mandate6 via a Department-wide administrative message (ALNA V) on August 30, 

2021. The ALNAV applies to both Services within the Deparlment of the Navy (DON), the 

United States Navy and the United States Marine Corps. The ALNA V required all active duty 

DON Service members, who were not already vaccinated, exempted, or currently seeking an 

exemption, to be fully vaccinated with an FDA~approved COVID-19 vaccine within 90 days of 

the ALNAV, and all Reserve Component personnel to be fully vaccinated within 120 days. 

ALNAV 062/21 'I! 4. Active duty Sailors and Marines were required to become fully vaccinated7 

by November 28, 2021, and Reserve Component Sailors and Marines by December 28, 2021 . 

The requirement to obtain full vaccination constitutes a lawful order under Article 92 of the 

Uniform Code of Military Justice (UCMJ), and failure to comply may result in punitive or 

adverse administrative action, or both. ALNA V 062/21 15. 

f, Secretary of Defense Memorandum, "Memorandum for Senior Pentagon Leadership, Commanders of the 
Combotom Commands, Defense Agency. and DoD Field Activity Directors," (August 24, 2021 ). 
7 Although refusal to receive the vaccine may subject a member 10 adverse administrative or dimplinary action, the 
vaccine will not be forcibly adm1nis1crcd 10 any member who refuses. 

7 

App008 

Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 164 of 325  PAGEID #: 4829



Case 4:21-cv-01236-O Document 87 Fi led 01/24/22 Page 11 of 46 PagelD 2720 

IO. The United States Navy issued service-specific guidance via a separate 

administrative message ("NAVADMIN") on September 1, 2021. NAVADMIN 190/21 outlines 

Navy policy concerning the mandatory vaccinalion of Navy service members, vaccination 

administration and reporting requirements, and general guidance related to logistics and 

distribution of vaccines. The policy reiterates that COVID-19 vaccination "is mandatory for all 

DoD service members who are not medically or administratively exempt" under existing Navy 

policy. NA VADMIN 190/21 <[ 2, 3.a. Refusal to become fully vaccinated against COVID-19 

without an approved or pending exemption constitutes a failure to obey a lawful order and is 

punishable under Article 92, UCMJ. 

The COVID-19 Pandemic Threat to Naval Forces 

11 . The judgment of each of the Military Services is that vaccines are the most 

effective tool the Armed Forces have to keep our personnel safe, fully mission capable and 

prepared to execute the Commander-in-Chiefs orders to protect vital United States' national 

interests. As of January 5, 2022, 261,504 members of the Armed Forces have contracted the 

COVID-19 virus, resulting in 2,320 hospitalizations and 82 deaths. Eighty of 82 members who 

have died were unvaccinated. Of all active duty personnel who were required to be hospitalized 

because of COVID-19, 0 .8% received a booster shot prior to hospitalization. Separately, there 

have only been six active duty personnel who have received a booster and had a breakthrough 

COVID-l 9 infection that required hospitalization. Among the active duty force, 12% of those 

required to be hospitalized have received a primary COVID- 19 vaccine without the booster. 

Among Reserve and National Guard service members, 97% of those hospitalized with COVID 

were unvaccinated or partially vaccinated; 3% of hospitalized members received primary 

vaccination but no booster shot; 0.2% hospitalized members had received a boos1er shot. 

8 
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Sending ships into combat without maximizing the crew's odds of success, such as would be the 

case with ship deficiencies in ordnance, radar, working weapons or the means to reliably 

accomplish the mission, is dereliction of duty. The same applies to ordering unvaccinated 

personnel into an environment in which they endanger their lives, the Jives of others and 

compromise accomplishment of essential missions. 

12. The environment in which Navy personnel operate -- in close quarters for 

extended periods of time -- make them particularly susceptible to contagious respiratory diseases 

such as COVID-19 and renders mitigation measures such as social distancing unrealistic. 1n 

mid-March 2020, the aircraft carrier USS THEODORE ROOSEVELT (CVN 71) was deployed 

to the Western Pacific Ocean, a vital geo-political center of gravity encompassing several of the 

world's largest militaries and five nations allied with the U.S. through mutual defense treaties. 

The leadership of USS THEODORE ROOSEVELT began to see several COVID-19 cases 

among the crew. By April I, 2020, USS THEODORE ROOSEVELT had been pulled off 

mission and into Guam with approximately J ,000 crew removed from the ship, with a reduced 

crew remaining lo maintain the nuclear reactor and other essential systems. By April 20, 2020, 

4,069 Sailors had been removed from the ship out of a crew of approximately 4,800. The ship 

was unavailable for 51 days to maintain presence in a strategically important area which includes 

the world's busiest sea lanes, creating a national security vulnerability in an area vital to our 

national interests. When USS THEODORE ROOSEVELT finally got underway on May 21, 

2020, approximately 1,800 Sailors remained in Guam. Tragically, one Sailor succumbed to the 

COVJD-19 virus and died. 

13. Even with approximately 97% of the Navy vaccinated, the COVID-19 virus can 

degrade units and impact mission. Last month, USS MILWAUKEE (LCS 5), with a 100% 

9 
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vaccinated lO0-person crew, remained in port one week beyond its schedule because several 

members tested positive for COVID-19. Because the full crew was vaccinated, infected 

personnel were asymptomatic or had mild symptoms and the impact to mission accomplishmenl 

was substantially mitigated compared to the USS THEODORE ROOSEVELT's experience of 

more than 4,000 crew removed from Lhe ship and a 51-day loss of mission, Given the 

hospitalizations and death statistics cited above, the MILWAUKEE's minor deployment delay 

would likely have been far worse with unvaccinated personnel. The MILWAUKEE is one 

example of a Navy manning model where each individual crew member has a high level of 

responsibility with little redundancy. The medical staff of the MIL W AUK.EE consists of only 

two Navy Hospital Corpsman, comparable to an Emergency Medical Technician in the civilian 

setting. There is little ability on ship to care for a service member with severe COVID 

symptoms. If a service member were to develop severe symptoms on this type of ship, it would 

require a return to port or an emergency medical evacuation by helicopter. Helicopter medical 

evacuation is not always viable due to the location of the ship and the limited range of 

helicopters. At the deployable unit level, NSW, EOD, and diver personnel operate in units that 

can be as small as a squad of four personnel. Medical evacuations in these small units can be 

even less practical and significantly more damaging than the loss of an equal number of crew on 

a ship the size of the MILWAUKEE. 

14. The types of missions conducted by SEALs, SWCC, EOD and divers cannot be 

conducted remotely. A SEAL assigned lo perform a counterterrorism mission in a foreign 

country cannot perform that task from home; a SWCC cannot drive a combatant craft and 

transport SEALs in a telework status~ an explosive ordnance disposal technician- whose job it is 

to disarm and dispose of explosives-cannot perform thot task remotely. Similarly, the arduous 
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training necessary to prepare NSW personne] for these missions cannot be performed remotely. 

It is not possible for a Navy Diver to remotely prepare compressed air and oxygen tanks for 

personnel to complete their training dives. A safety diver must be physically present during a 

high-risk training evolution that may require rescue divers or oxygen technicians. In particular, 

Navy Divers assigned to NSW must be able to operate a diving recompression chamber- a small 

confined space where the Navy Diver must be in the chamber to assist with the personnel 

casualty - which cannot be done remotely. SEAL trainers cannot oversee dangerous swim or 

survival training from a physically distanced location. NSW personnel also routinely interact 

with the greater Navy population, on ships and aircraft, and in dining facilities and office 

environments across the globe. They are required to deploy with no-notice. NSW, EOD and 

diver training and operations necessitate our service members interact in close-quarters, confined 

spaces, and under conditions where telework, social distancing, and mask-wearing are not 

reliable mitigation options. 

Immediate Harm to Readiness and Miss.ion Accomplishment 

15. The preliminary injunction forbids the Navy from applying MANMED § 15-

l05(3)(n)(9), NAVADMIN 225121. NAV ADMJN 256/21 and Trident Order #12. Order 26, ECF 

No. 66. MANMED § l5- 105(3)(n)(9) states that personnel who choose not to receive required 

vaccinations will be disqualified from special operations duty. NAVADMIN 225/2 l provides 

guidance for disposition of offenses involving Navy service members who are not fully 

vaccinated by the required deadlines. Navy Service members who refuse the COVID- l 9 

vaccine, absent a pending or approved exemption, are required to be processed for .administrative 

separat1on.8 NA VADMIN 225/2 1 12. A Navy Service member is considered to be "refusing the 

8 Ahhough proct!ssing for separation is required, this docs not au1omatically result in a member actually being 
separated. Members proccsscd for separuuon muy ultimutdy be retained in the service. 

11 
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vaccine, if: (1 ) the individual has received a lawful order to be fu lly vaccinated, (2) is not or will 

not be fully vaccinated by the date required, and (3) does not have a pending or approved 

exemption request." Id. 'II 3.c. The policy designates the Chief of Navy Personnel, a 3-star 

admiral, as the COVID-19 Consolidated Disposition AutboriLy to ensure fair and consistent 

administrative processing across the service. Id. at lji 5.b. For disciplinary matters, authority to 

initiate disciplinary proceedings, either non-j udicial punishment or court-martial, is withheld to 

the Vice Chief of Naval Operations. Id. NA VADMIN 256/21 provides additional guidance on 

administrative separation processing for those refusing the vaccine, as well as guidance on other 

applicable administrative actions. These other applicable administrative actions include: 

cancellation of government travel for training or other official purposes; temporary reassignment 

within the local area for unvaccinated personnel (with or without a medical exemption or 

religious accommodation); adverse fitness reports and evaluations; prohibition on executing 

permanent change of station orders; potential termination of special duty and incentive pays; 

potential rec.oupment of unearned bonuses; termination of and potential reimbursement for 

Navy-funded education and training; promotion and advancement delays; and removal of 

additional qualification designations or Navy Enlisted Classifications.9 See NA VADMIN 256/21 

'l!'Jl 4.b.through 13. Trident Order# 12, which is directed to the NSW force, does not create any 

new requirements or adverse administrative actions. It consolidates and restates previously 

promulgated Navy implementing guidance. 

16. The preliminary injunction forbids the Navy from "[t]aking any adverse 

9 Navy Enlisted Clnssilica1ions define lhc work performed by Navy enlisted members and the requirements to 
perform specific "ratings" (i.e., occupmlons). See generally, MANUAL OF NAVY ENLISTED MANPOWER AND 
PERSONNEL CLASSIFICATIONS AND OCCUPATIONAL STANDARDS, VOL II NAVY ENLISTED CLASSlf-lCATIONS 
(NAVPERS I 8068F), April 21, 2021 (supplementing the enlisted raLing structure in idcntifying personnel and billets 
[t.c., Jobs] and skills, knowledge, aptitude_ or qualifications that mus1 be documented to identify both people and 
billets for managcmcnl purposes). 
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action against Plaintiffs on the basis of Plaintiffs' requests for religious accommodation." Order 

26, ECF No. 66. The order specifically references actions that Plaintiffs allege are being taken 

against them while they await a decision on their religious accommodation requests, actions such 

as restrictions on travel, access to non-work activities, unpleasant assignments, and being 

relieved of leadership duties. Order 26, ECF No. 66. This aspect of the order is intrusive and 

harmful to Navy operations, including deployment decisions. 1n the Navy, "adverse action" 

refers to an action that is punitive or the action itself has a direct adverse impact on one's career 

such as a court martial or discharge. The Court's order, however, indicates that routine 

personneJ actions, such as assignment, official travel and specific duties, are adverse decisions. 

Contrary to the Court' s apparent understanding, temporarily reassigning personnel to other units 

because they are unvaccinated, regardless of the reason they are unvaccinated (e.g., medicaJ 

exemption, religious accommodation, or pending exemption request) is not an adverse action but 

a step to protect the health of the whole unit and maintain mission readiness. The Court' s 

injunction appears to require the Navy to leave unvaccinated NSW, EOD, and diver personnel in 

their units, performing their same duties and deploying on missions regardless of the known risk 

to personnel and mission. Such an injunction will degrade NSW, EOD, and diver mission 

readiness, breakdown good order and discipline within the NSW force, unnecessarily limit the 

Navy's ability to conduct daily operations and operational missions, and could clearly result in 

mission failure in contingencies and crises that cause harm 10 national security. 

17. NSW personnel must be fully medically ready and at peak fitness given that their 

training and missions are physically demanding and arduous. It is vital that all members of the 

NSW force be medically fit to perform daily operations and to train or deploy on short notice. 

Regardless of their current assignment, all naval forces, NSW in particular, must be ready to 
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respond to contingencies and crises around the world. All NSW personnel are expected to meet 

this requirement, whether in a training status, on instructional duty, or at a headquarters, as the 

mission of NSW is to be ready to provide maritime SOF to conduct full spectrum operations to 

support national objectives. The Navy could easily require Navy Special Warfare Command to 

mobilize personnel outside from any unit, regardless of the planned deployment cycles of a unit 

or the currently assigned duties of NSW personnel to respond to the full range of contingencies 

and crises. Medical conditions or illness create risk, both medical and operational, not only for 

the service member afflicted, but for other members of the unit. As a result, unvaccinated 

personnel in a unit degrade the force health protection conditions in the unit, placing personnel in 

the unit at risk and degrading the unit's ability to safely conduct operations, regardless of the 

scope of the operation. The following publicly available mission event illustrates how rapidly a 

NSW unit can go from steady state in the United States to deploying forward on a mission of the 

highest difficulty, requiring peak medical, physical and mental readiness. This example 

illustrates the rapid manner in which a contingency or crisis could unfold, and although more 

than a decade old, is used due to the unclassified classification of my declaration. 

18. On April 8, 2009, armed Somali pirates boarded lhe U.S.-flagged container ship, 

Maersk Alabama in the Indian Ocean, taking the crew, composed of U.S. citizens, hostage and 

making ransom demands. USS BAINBRIDGE (DDG-96) was the first ship of the international 

counter-piracy task force to respond. BAINBRIDGE's commanding officer realized he needed 

additional capabilities beyond what he had available on the ship. In response, on short notice, a 

SEAL team flew 8,000 miles from the United States to USS BAINBRIDGE and were recovered 

onboard. By the evening of April 12, 2009, the situation escalated and SEALs on 

BAINBRIDGE eliminated the threat to the remaining hostage, Maersk Alabama Captain 
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Phillips, who was subsequently rescued. This is but one example., using a well-publicized 

mission, that illustrates how an unvaccinated member would put himself, his teammates, the 

conventional forces and the mission at great risk. While NSW personnel may be assigned to 

various units with various mission-sets, all naval forces must be ready to respond to global 

contingencies and crises on short notice. 

19. If this type of crisis or contingency occurred today, with the Court's preliminary 

injunction in place, the Navy could be required to deploy a SEAL team with one or more 

unvaccinated members, risking a COVID-19 outbreak within that unit or on the host Navy 

destroyer. Destroyer crews, and others embarked aboard, sleep in confined shared berthing 

spaces, are in close proximity in passageways, and eat meals in a communal galley. An 

unvaccinated service member is not only more likely to contract COVID-19, but to experience 

significant disease symptoms, impact the mission and spread the disease to others. 

20. Navy ships have limited health care facilities. A Sailor experiencing severe 

COVID symptoms would require the ship to puU into pon instead of executing its mission. 

NSW forces often deploy in countries with little or no healthcare support structure and in remote 

areas where healthcare is scarce. This is why there has been a long-standing requirement for all 

members of the NSW force to be fully medically ready to deploy. A small number of SOF 

medical personnel provide limited medical support and patient movement; therefore, any 

encumbrance placed on thal limited capability unnecessarily puts the mission and the force at­

risk. While some SEALs are trained lo perform emergency, life-saving procedures in remote and 

hostile environments, those personnel are not physicians or nurses. Unlike doctors and nurses, 

formal civilian medical licenses are not required for them. They do not generally have the 

capability, capacity or training to use a ventilator. Additionally, they do not have access to this 
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equipment in the types of austere environmenls in which the NSW units operate. If a deployed 

team member contracts COVID~ 19, there is a strong possibility that the necessary equipment or 

treatment would not be readily available. Further, if medical evacuation is necessary for a 

member of the unit, this creates additional risk not only to the mission, but places those service 

members executing medical evacuation at a risk of harm to themselves such as when the member 

requires transport from a hostile, remote or diplomatically sensitive areas. 

21. Redirecting these assets and their crew to perform preventable evacuations results 

in a degradation of the Navy's ability to accomplish its primary missions and incurs collateral 

impacts. Medical evacuations often require one or more member from the service member's unit 

to accompany the evacuated service member. The loss of even one member can degrade the 

effectiveness of small NSW units and may compromise the mission. This is similarly the case 

for SWCC personnel, who routinely operate with a crew of as little as four personnel on a 

combatant craft. Every member of a SEAL team is vital. 

22. Unvaccinated NSW personnel put conventional Navy forces at risk as well, Navy 

SEALs are one of the most versatile elements of the SOF across all branches of the military 

services, in part, because the Navy can deliver tbem to their mission locations through a variety 

of conventional means (e.g., fixed-wing aircraft, helicopters, surface ships and submarines). All 

of these means of delivery are confined spaces in which social distancing is impractical. 

Because NSW personnel rely on conventional Navy forces to support their missions, any 

unvaccinated NSW personnel will put the crew of those conventional forces at unnecessary risk 

as well. The Navy must balance the risk lo unvaccinated individuals and vaccinated personnel 

alike. That risk C8lculation led to the mandatory vaccination mandate and associated personnel 

policies pertaining to the COVlD-1 9 pandemic. It is imperative for the entire force, including 
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every member of NSW, to be vaccinated and ready to deploy and execute assigned missions on 

short notice. 

23. The capabilities NSW personnel provide include crisis response, support 

to forward presence operations, support to conventional Naval forces at sea and in training, 

support to Law Enforcement agencies and clandestine insertion operations. EOD personnel 

provide critical safety and response to units using live ordnance; Navy divers, EOD and SEALs 

support underwater surveys and route clearances. SEALs conduct insertions and extractions by 

sea, air or land; they capture high-value enemy personnel and terrorists around the world, carry 

out small-unjt direct-action missions against military targets and perform underwater 

reconnaissance and strategic sabotage. SEALs, SWCC, EOD and divers frequently deploy to 

foreign countries to train partners and allies and participate in exercises. Reducing the Navy's 

ability to apply long-standing, proven medical readiness principles to this small, elite community 

will clearly negatively impact the NSW force's ability lo conduct their operations and could have 

significant negative effects to the NSW force 's ability to respond to large-scale contingencies or 

crises. This would damage the national security interests of the United States and our foreign 

allies and partners. 

24. These concerns apply if the injunction requires the Navy to maintain these 35 

Plaintiffs in their current status while an appeal is pending. Of the 35 Plaintiffs, 18 are assigned 

lo nine different parent commands and may deploy anywhere in the world in the immediate 

future to perform lhe type of missions described. 15 Plaintiffs are assigned lo the NSW Center 

or a NSW Center subordinate command, with 14 of them assigned to NSW Advanced Training 
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Command (ATC); 10 some as instructors who necessarily have close contact with A TC students 

1n courses to prepare them for NSW operations and some as students attending an advanced 

training course before returning to their current or prospective assignment. Two Plaintiffs are 

currently assigned to non-NSW training commands. Because the court's order prohibits them 

from being temporarily reassigned, the 14 unvaccinated personnel at NSW ATC have close 

contact with fellow instructors and students. These students then circulate among the larger NSW 

community as soon as their courses al ATC end. Simply put, close quarters contact during 

training creates the opportunity to contract COVID-19 from the unvaccinated instructors at A TC 

detachments. The unvaccinated instructors can spread COV[D-19 to dozens of candidates in 

training, and qualified SEALs, SWCCs, and other personnel, including fellow instructors, at 

NSW A TC training courses who will promptly return to their primary units or interact with 

additional training classes. 

25. In summary, the Navy's judgment is that COVID-19 vaccines are a critical defense 

against COVID-19 and mitigate risk both to our force and to our mission. This judgment takes 

into account the environments our service members operate in, the operations the Navy conducts1 

and the absence of other effective COVID-19 mitigation measures in the environments in which 

we operate. The COVIP-19 virus has had a proven substantial impact on Navy unit readiness. 

The Court's order, which bars implementation of the vaccine requirement and requires the Navy 

to keep service members it has determined are not medically fi t for deployment in a ready to 

deploy status, will undermine military readiness through the spread of disease and cause 

'° ATC' s mission is to provide standardized and accredited individual training and education for qualified NSW and 
support personnel. U.S. SOP (i.i:., from other Services), partni:r nauon SOF and other personnel, as required for 
NSW Operations. There arc several ATC detachments. The largest detachment in Coronado, California provides a 
course of instruction 10 candidates (i.e., those seeking to obtain their SEAL or SWCC designn1ion). It also provides 
training 10 those already designated as SEALs, SWCC or combat support personnel. Other ATC detachments 
provide training in specialized areas 10 NSW personnel, other SOF and partner nation SOF. 
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significant harm to military operations by allowing unvaccinated service members to remain in 

an unvaccinated status. 

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perj ury that the foregoing is true 

and correct. Executed this 19th day of January, 2022. 
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ENCLOSURE6 

FUNCTIONS OF THE MILITARY DEPARTMENTS 

1. COMMON MILITARY DEPARTMENT FUNCTIONS. For purposes other than the 
operational direction of the Combatant Commands, the chain of command runs from the 
President to the Secretary of Defense to the Secretaries of the Military Departments and, as 
prescribed by the Secretaries, to the commanders of Military Service forces. 

a. Subject to the authority, direction, and control of the Secretary of Defense, the Secretaries 
of the Military Departments are responsible for, and have the authority necessary to conduct, all 
affairs of their respective Departments, including: 

( I ) Recrujting. 

(2) Organizing. 

(3) Supplying. 

(4) Equipping (including research and development). 

(5) Training. 

( 6) Servicing. 

(7) Mobilizing. 

(8) D emobilizing. 

(9) Administering (including the morale and welfare of personnel). 

( I 0) Maintaining. 

( 11) Constmction, outfitting, and repairs of military equipment. 

{12) Construction, maintenance, and repair of buildings, structures, and utilities as well 
as the acquisition, management, and rusposal ofreal property and natural resources. 

b. Subject to the authority, direction, and control of the Secretary of Defense, the Secretaries 
of the Military Departments are also responsible to the Secretary of Defense for ensuring that 
their respective Departments: 

( 1) Operate effectively, efficiently, and responsively. 
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(2) formulate policies and programs that are fully consistent with national security 
objectives and policies established by the Pres-ident and the Secretary of Defense. 

(3) Implement, in a timely and effective manner, policy, program, and budget decisions 
and instructions of the President or Secretary of Defense. 

(4) Present and justify positions on the plans, programs, and policies of the Department 
of Defense. 

(5) Prepare, submit, and justify budgets before Congress, in coordination with other USG 
departments and agencies, as applicable; and administer the funds made available for 
maintaining, equipping, and training the forces of their respective departments, including those 
assigned to the Combatant Commands. Among other things, budget submissions shall be 
informed by the recommendations of the Military Service Chiefs, Commanders of the Combatant 
Commands, and of Military Service component commanders of forces assigned to the 
Combatant Commands. 

(6) Establish and maintain reserves of manpower, equipment, and supplies for the 
effective prosecution of the range of military operations and submit, in coordination with the 
other Military Departments, mobilization information to the Joint Chiefs of Staff. 

(7) Develop jntegrated mobilization plans for the expansion of peacetime components to 

meet the needs of war. 

(8) Perform Military Department functions necessary to fulfill the current and future 
operational requirements of the Combatant Commands, including the recruitment, organization, 
training, and equipping of interoperable forces. 

(9) Provide forces to enhance military engagement, conduct security cooperation, build 
the security capacity of partner states, and deter adversaries to prevent conflict. These actions 
shall be coordinated with the other Military Departments, Combatant Commands, USG 
departments and agencies, and international partners, as required. 

( 10) Provide forces, military missions, and detachments for service in foreign countries 
as may be required to support the national interests oftbe United States, and provide, as directed, 
assistance in training, equipping, and advising the military forces of foreign nations. 

( 11) Coordinate with the other Military Departments and all of the other DoD 
Components to provide for more effective, efficient, and economical administration; eliminate 
duplication; and assist other DoD Components in the accomplishment of their respective 
functions by providing personnel, intelligence, training, facilities, equipment, supplies, and 
services, as may be required. 

( 12) Develop, garrison, supply, equip, and maintain bases and other installations, 
including lines of communication, and provide administrative and logistical support for all 
assigned forces and bases, unless otherwise directed by the Secretary of Defense. 

31 
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(13) Provide, as directed, administrative and logistical support to the headquarters of the 
Combatant Commands, to include direct support of the development and acquisition of the 
command and control systems of such headquarters. 

(14) Supervise and control Military Department intelligence activities, including the 
collection, production, and dissemination of military and military-related foreign intelligence and 
counterintelligence as required for execution of Military Department responsibilities. 

(15) Afford the Assistant Secretary of Defense for Special Operations and Low-IntehSity 
Conflict; the Commander, U SSOCOM; the PCA; and the Commander, USCYBERCOM, an 
opportwrity to coordinate on Military Department and Military Service personnel management 
policy and plans as they relate to accessions, assignments, compensation, promotions, 
professional development, readiness, retention, sustainment, and training of all SOF (for 
USSOCOM) and all cyber operations forces (for USCYBERCOM) personnel. This coordination 
shall not interfere with the title 10 authorities of the Military Departments or Military Services. 

(16) Engage in such other activities as are prescribed by law, the President, or the 
Secretary of Defense. 

2. COMMON MILITARY SERVICE FUNCTIONS. The Army, the Navy, the Air Force, the 
Marine Corps, and the Space Force, and the Coast Guard, when transferred to the Department of 
the Navy in accordance with sections 2, 3, and 145 of Reference (h), to include the Active and 
Reserve Components of each, under their respective Secretaries, shall provide conventional, 
strategic, and SOF to conduct the range of operations as defined by the President and the 
Secretary of Defense. Further, they shall perform the following common functions: 

a. Develop concepts, doctrine, tactics, techniques, and procedures, and organize, train, equip, 
and provide land, naval, air, space, and cyberspace forces, in coordination with the other Military 
Services, Combatant Commands, USG departments and agencies, and international partners, as 
required, that enable joint force commanders to conduct decisive operations across the spectrum 
of conflict in order to achieve the desired end state. 

b. Determine Military Service force requirements and make recommendations concerning 
force requirements to support national security objectives and strategy and to meet the 
operational requirements of the Combatant Commands. 

c. Recommend to the Joint Chiefs of Staff the assignment and deployment of forces to the 
Combatant Commands established by the President through the Secretary of Defense. 

d. Monitor and assess Military Service operational readiness and capabilities of forces for 
assignment to the Combatant Commands and plan for the use of the intrinsic capabilities of the 
other Military Services, USSOCOM, and USCYBERCOM that may be made available. 

e. Develop doctrine, tactics, techniques, and procedures for employment by Military Service 
forces and: 
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(I) Assist the Chairman of the Joint Chiefs of Staff in the development of joint doctrine. 

(2) Coordinate with the Chairman of the Joint Chiefs of Staff, the Combatant 
Commands, the other Military Services, USG departments and agencies, partner security forces, 
and non-governmental organizations, in the development of the doctrine, tactics, techniques, and 
procedures necessary for pa1ticipation in and/or command of joint, interagency, and 
multinational operations. 

(3) Coordinate with the Commanders, USSOCOM and USCYBERCOM, in the 
development of the doctrine, tactics, techniques, and procedures employed by Military Service 
forces when related to special operations and cyber operations, respectively. 

f Provide for training for joint operations and joint exercises in support of Combatant 
Command operational requirements, including the development of Military Service joint training 
requirements, policies, procedmes, and publications. 

g. Provide logistical support for Military Service and all forces assigned to joint commands, 
including procmement, distribution, supply, equipment, and maintenance, unless otherwise 
directed by the Secretary of Defense. 

b. Orgaruze, train, and equip forces to contribute unique service capabilities to the joint force 
commander to conduct the following functions across all domains, including land, maritime, air, 
space, and cyberspace: 

(1) Intelligence, surveillance, reconnaissance, and information operations, to include 
electronic warfare and MJSO in order to provide sihrntional awareness and enable decision 
superiority across the range of military operations. 

(2) Offensive and defensive cyberspace operations to achieve cyberspace superiority in 
coordination with the other Military Services, Combatant Commands, and USG departments and 

agencies. 

(3) Special and cyber operations in coordination with USSOCOM, USCYBERCOM, and 
other Combatant Commands, the Military Services, and other DoD Components. 

( 4) Personnel recovery operations in coordination with USSOCOM and other Combatant 
Commands, the Military Services, and other DoD Components. 

(5) Counter weapons of mass destruction. 

(6) Building partnership capacity/security force assistance operations. 

(7) Forcible entry operations. 

(8) Missile Defense. 
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(9) Other functions as assigned, such as Presidential support and antiterrorism. 

i. Organize, train, and equip forces to conduct support to civil authorities in the United States 
and abroad, to include support for disaster relief, consequence management, mass migration, 
disease eradication, law enforcement, counter-narcotics, critical infrastructure protection, and 
response to terrorist attack, in coordination with the other Military Services, Combatant 
Commands, National Guard, and USG departments and agencies. 

j. Operate organic land vehicles, aircraft, cyber assets, spacecraft or space systems, and ships 
or craft. 

k. Conduct operational testing and evaluation. 

t Provide command and control. 

m. Provide force protection, 

n. Consult and coordinate with the other Military Services on all matters of joint concern. 

3. INDIVIDUAL MILITARY DEPARTMENT FUNCTIONS. The forces developed and 
trained to perform the primary functions set forth in sections 4 through 6 of this enclosure shall 
be employed to support and supplement the other Military Service, USSOCOM, and 
USCYBERCOM forces in canying out their primary functions, wherever and whenever such 
participation shall result in increased effectiveness and shall contribute to the accomplishment of 
overall military objectives. 

4. FUNCTIONS OF THE DEPARTMENT OF THE ARMY 

a. The Department of the Army .includes land combat, and service forces, and such aviation, 
water transport, and space and cyberspace forces as may be organic therein, and shall be 
organized, trained, and equipped primarily for prompt and sustained combat incident to 
operations on land, and to support the other Military Services and joint forces. The Army 'is 
responsible for the preparation ofland forces necessary for the effective prosecution of war and 
military operations short of war, except as otherwise assigned. The Army is the Nation's 
principal land force and promotes national values and interests by conducting military 
engagement and security cooperation; deterring aggression and violence; and should deterrence 
fail, compelling enemy behavioral change or compliance. The Army shall contribute forces 
through a rotational, cyclical readiness model that provides a predictable and sustainable supply 
of modular forces to the Combatant Commands, and a surge capacity for unexpected 
contingencies. 

b. The Functions of the Anny. In addition to the common military service functions. listed in 
paragraphs 2.a. through 2.n. of this enclosure, the Army, within the Department of the Army, 
shall develop concepts, doctrine, tactics, techniques, and procedures, and organize, train, equip, 
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and provide forces with expeditionary and campaign qualities to perform the following specific 
functions: 

( l) Conduct prompt and sustained combined arms combat operations on land in a 11 
environments and types of terrain, including complex urban environments, in order to defeat 
enemy ground forces, and seize, occupy, and defend land areas. 

(2) Conduct air and missile defense to support joint campaigns and assist in acrueving air 
superiority. 

(3) Conduct airborne and air assault, and amphibious operations. The Army has primary 
responsibility for the development of airborne doctrine, tactics, techniques, and equipment. 

(4) Conduct CAO. 

(5) Conduct riverine operations. 

(6) Occupy territories abroad and provide for the initial establishment of a military 
government pending transfer of this responsibility to other authority 

(7) Interdict enemy sea, space, air power, and communications through operations on or 
from the land. 

(8) Provide logistics to joint operations and campaigns, including joint over-the-shore 
and intra-theater transport of time-sensitive, mission-critical personnel and materiel. 

(9) Provide support for space operations to enhance joint campaigns, in coordination 
with the other Military Servi.ces, Combatant Commands, and USG departments and agencies. 

(IO) Conduct authorized civil works programs, to include projects for improvement of 
navigation, flood control, beach erosion control, and other water resource developments in the 
United States, its tenitories~ and its possessions, and conduct other civil activities prescribed by 
law. 

( 1 l) Provide intra-theater aeromedical evacuabon. 

(12) Conduct reconnaissance, surveillance, and target acquisition. 

( I 3) Operate land lines of communication. 

5 . FUNCTIONS OF THE DEPARTMENT OF THE NA VY 

a. The Department of the Navy is composed of naval, land, air, space, and cyberspace forces, 
both combat and support, not otherwise assigned, to include those organic forces and capabilities 
necessary to operate, and support the Navy and Marine Corps, the other Military Services, and 
joint forces. The Navy and Marine Corps comprise the Nation's principal maritime force. They 
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employ the global reach, persistent presence through forward-stationed and rotationally-based 
forces, and operational flexibility to secure the Nation from direct attack; secure strategic access 
and retain global freedom of action; strengthen existing and emerging alliances and partnerships; 
establish favorable security conclitions; deter aggression and violence by state, non-state, and 
inclividual actors and, should deterrence fail, prosecute the full range of military operations in 
support of U.S. national interests. 

b. The Functions of the Navy. In addition to the common military service functions listed in 
paragraphs 2.a. through 2.n. of this enclosure, the Navy, within the Department of the Navy, 
shall develop concepts, doctrine, tactics, techniques, and procedures and organize, train, equip, 
and provide forces to perform the following specific functions: 

(I) Conduct offensive and defensive operations associated with the maritime domain 
including achieving and maintaining sea control, to include subsurface, surface, land, air, space, 
and cyberspace. 

(2) Provide power projection through sea-based global strike, to include nuclear and 
conventional capabilities; interdiction and interception capabilities; maritime and/or littoral fires, 
to include naval surface fires; and close air support for ground forces. 

(3) Conduct ballistic missile defense. 

( 4) Conduct ocean, hydro, and river survey and reconstruction. 

(5) Conduct riverine operations. 

(6) Establish, maintain, and defend sea bases in support of nava~ amphibious, land, air, 
or other joint operations as directed. 

(7) Provide naval expeditionary logistics to enhance the deployment, sustainment, and 
redeployment of naval forces and other forces operating within the maritime domain, to include 
joint sea bases, and provide sea transport for the Armed Forces other than that which is organic 
to the individual Military Services, USSOCOM, and USCYBERCOM. 

(8) Provide support for joint space operations to enhance naval operations, in 
coordination with the other Military Services, Combatant Commands, and USG departments and 
agencies. 

(9) Conduct nuclear operations in support of strategic deterrence, to include providing 
and maintaining nuclear surety and capabilities. 

c. The Functions of the Marine Corps. In addition to the common military service functions 
listed in paragraphs 2.a. through 2.n. of this enclosure, and pursuant to section 8063 of Reference 
(e), the Marine Corps, within the Department of the Navy, shall develop concepts, doctrine, 
tactics, techniques, and procedures and organize, train, equip, and provide forces, normally 
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employed as combined arms air ground task forces, to serve as an expeditionary force-in­
readiness, and perform the following specific functions: 

(1) Seize and defend advanced naval bases or lodgments to facilitate subsequent joint 

operations. 

(2) Provide close air support for ground forces. 

(3) Conduct land and air operations essential to the prosecution of a naval campaign or 
as directed. 

( 4) Conduct complex expeditionary operations in the mban Littorals and other 
challenging environments. 

(5) Conduct amphibious operations, including engagement, crisis response, and power 
projection operations to assure access. The Marine Corps has primary responsibility for the 
development of amphibious doctrine, tactics, techniques, and equipment. 

(6) Conduct security and stability operations and assist with the initial establishment of a 
military government pending transfer of this responsibility to other authority. 

(7) Provide security detachments and units for service on armed vessels of the Navy, 
provide protection of naval property at naval stations and bases, provide security at designated 
U.S. embassies and consulates, and perfo1m other such duties as the President or the Secretary of 
Defense may direct. These additional duties may not detract from or interfere with the 
operations for which the Marine Corps is primarily organized. 

d. The Functions of the Coast Guard. The Coast Guard is a unique Military Service residing 
within the Department of Homeland Security while sinmltaneously providing direct support to 
the Department of Defense under its inherent authorities under References (e) and (h). In 
addressing the Coast Guard when it is not operating in the [Department of the] Navy, this 
issuance is descriptive in nature and does not purport to be either directive or regulatory. As 
directed by the President, and in accordance with Memorandum of Agreement between the 
Department of Defense and Department of Homeland Security on the use of Coast Guard 
Capabilities and Resources in Support of the National Military Strategy (Reference (ab)), the 
Department of the Navy shall coordinate with the Department of Homeland Security regarding 
Coast Guard military functions in time of limited war or defense contingency, without transfer of 
Coast Guard authority to the Secretary of the Navy. As directed, the Department of the Navy 
will provide intelligence, logistical support, and specialized units to the Coast Guard,. including 
designated ships and aircraft, for overseas deployment required by naval component 
commanders, maritime search and rescue, integrated port security, and coastal defense of the 
United States. The Coast Guard shall maintain a state of readiness to function as a specialized 
Military Service in the Department of the Navy in time of war or national emergency. If 
specified in a declaration of war by Congress or if directed by the President, the Coast Guard 
shall operate as a Military Service in the Department of the Navy, and shall continue to do so 
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until the President transfers the Coast Guard back to the Department of Homeland Security by 
Executive order pursuant to section 3 of Reference (h). 

( 1) The Coast Guard shall develop concepts, doctrine, tactics, techniques, and procedures 
and organize, train, equip, and provide forces to perform the following specific functions when 
providing direct or cooperative support to the Department of Defense: 

operations. 
(a) Conduct coastal sea control and maritime and air interception and interdiction 

(b) Conduct maritime homeland security and counterterrorism operations. 

(c) Provide for port operations, security, and defense. 

( d) Provide maritime operational threat response. 

( e) Conduct counter-illicit trafficking operations. 

(f) Conduct military environmental response operations. 

(g) Conduct theater security cooperation operations. 

(h) Conduct search and rescue operations. 

(i) Conduct ice operations. 

(j) Provide for marine safety, including a ids to navigation. 

(2) The Coast Guard will coordinate with the Department of Defense, including the 
Department, of the Navy to provide specialized Coast Guard units, or obtain Navy units, 
including designated ships and aircraft, for deployment as requested by Military Service 
component or joint commanders. 

6. FUNCTIONS OF THE DEPARTMENT OF THE AIR FORCE 

a. The Department of the Air Force is composed of air, space, and cyberspace forces, both 
combat and support, not otherwise assigned. The Air Force and Space Force are the Nation's 
principal air and space forces, and are responsible for the preparation of forces necessary for the 
effective prosecution of war. The Department of the Air Force shall organize, train, equip, and 
provide air, space, and cyberspace forces for the conduct of prompt and sustained combat 
operations, military engagement, and security cooperation in defense of the Nation, and to 
support the other Military Services and joint forces. The Air Force and Space Force will provide 
the Nation with global vigilance, global reach, and global power in the form of in-place1 forward­
based, and expeditionary forces possessing the capacity to deter aggression and violence by state, 
non-state, and individual actors to prevent conflict, and, should deterrence fail, prosecute the full 
range of military operations in support of U.S. national interests. 
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b. The Functions of the Air Force. In addition to the common military service functions 
listed in paragraphs 2.a. through 2.n. of this enclosure, the Air Force, within the Department of 
the Air Force, shall develop concepts, doctrine, tactics, techniques, and procedures and organize, 
train, equip, and provide forces to perform the following specific functions: 

(1) Conduct nuclear operations in support of strategic deterrence, to include providing 
and maintaining nuclear surety and capabilities. 

(2) Conduct offensive and defensive operations, to include appropriate air and missile 
defense, to gain and maintain air superiority, and air supremacy as required, to enable, the 
conduct of operations by U.S. and allied land, sea, air, space, and special operations forces. 

(3) Conduct global precision attack, to include strategic attack, interdiction, close air 
support, and prompt global strike. 

(4) Provide timely, global integrated intelligence, surveillance, and reconnaissance 
capability and capacity from forward deployed locations and globally distributed centers to 
support world-wide operations. 

(5) Provide rapid global mobility to employ and sustain organic air and space forces and 
other Military Service and USSOCOM forces, as directed, to include airlift forces for airborne 
operations, air logistical support, tanker forces form-flight refueling, and assets for aeromedical 
evacuation. 

( 6) Provide agile combat support to enhance the air and space campaign and the 
deployment, employment, sustainment, and redeployment of air and space forces and other 
forces operating within the air and space domains, to include joint air and space bases, and for 
the Armed Forces other tban which is organic to the individual Military Services and 
USSOCOM in coordination with the other Military Services, Combatant Commands, and USG 
departments and agencies. 

(7) Conduct global personnel recovery operations including theater-wide combat and 
civil search and rescue, in coordination with the other Military Services, USJFCOM, 
USSOCOM, and DoD Components. 

(8) Conduct global integrated command and control for air and space operations. 

c. The Functions of the Space Force. In addition to the common Illllitary service functions 
listed in Paragraphs 2.a. through 2.n. of this enclosure, the Space Force, within the Department 
of the Air Force, shall develop concepts, doctrine, tactics, techniques, and procedures and 
organize, train, equip, and provide forces to perform the following specific functions: 

(I) Provide freedom of operation for the United States in, from, and to space. 

(2) Provide prompt and sustained space operations. 
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(3) Protect the interests of the United States in space. 

( 4) Deter aggression in, from, and to space. 

(5) Conduct space operations. 

7. DEPARTMENT OF THE ARMY AND DEPARTMENT OF THE AIR FORCE: THE NGB. 
The NGB is a joint activity of the Department of Defense. The NGB perfmms certain Military 
Service-specific functions and unique functions on matters involving non-federalized National 
Guard forces as set forth in Reference (i). 
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Lescher, WilliamKADM USN VCNO (USA) [william.k.lescher.mil@us.navy.ml1] 
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From: 
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To: 
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Location: 

Start: 
End: 

Lescher, Wi l liamKADM USN VCNO (USA) [/o=Exchangelabs/ou=Exchange AdministrativeGroup 

(FYDJ BOHF23SPDLT)/cn=Reci pi ents/cn=26bd 1 b980b6f44a bba 84009925f9 29e2-wi lliam.k.l] 
6/16/2022 2:13:52 PM 
Lescher, WilliamKADM USN VCNO (USA) [william.k.lescher.mil@us.navy.mil];Crandall,DarseEarle(Del)VADM USN 
NAW JAG WASH DC (USA) [darse.e.crandall.mil@us.navy.mil] 

Mtg w/OJAG 
4E642 

1/12/2022 4:00:00 PM 
1/12/20224:30:00 PM 

Show Time As: Tentative 

SUBJECT: Document review 

POC: 
LT Chun 
614-7420 
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From: Gi llingham, Bruce L RADM USN SURGEON GENERAL (USA) [bruce.1.gillingham.rni l@rnail.mi l) 

Sent : 1/ 14/2022 8:50:41 AM 
To: Del Toro, Carl os HON (USA) [ca rlos.del toro.civ@ us.navy.mll];Gllday, Michael MADM USN CNO {USA) 

[michael.m.gi lday.mi l @us.navy.mil]; Berger, David H Gen USMC CMC (USA) [david.h.berger@usmc.ml I]; Berger, 
Meredfth A HON (USA) [meredlth.a.berger.civ@us.navy.mi l]; Smith, Eric M Gen USMC ACMC (USA) 

[er ic.m.smith@usmc.mi I); Lescher, W il I jam KAOM USN VCNO (USA) [william.k.lescher.mfl@us.navy.mil]; Si mon, 
Marti n S (Marty) SES USN UNSECNAV DC (USA) [ma rt i n.s,simon.dv@us.navy.mil); Hogue, Robert D SES USN SECNAV 
WASHINGTON DC (USA) (robert.d.hogue.civ@us.navy.mr1]; Schwa rz, Christopher J CAPT USN NAVLEADETHCTR NPT 
RI (USA) [christopher.j .schwarz2.mil@rna il.mil];Sardiel lo, Car1osARDML USN USFFC (USA) 

[earl os .a .sa rdi ello.rnil@us.navy.mi-1]; meredith.berger@navy.mil ; chri stop her .w.gra dy.mi l @us.navy.mi I; Aqui Ii no, 
John C ADM USN INDOPACOM (USA) (john.c.aquilino.mil@us.navy.mil); Paparo,Samuel JJr ADM USN COMPACFLT 
NO (USA) [sa muel.j.paparo.mil @us.navy.mil ); Ortiz, Melinda El isa (Ortiz Mel ind a E HMC) CPO USN BUMED FCH VA 

(USA) [mel inda.e.orti z.mil@mai l.mil]; Iiams, Kevin M LtGen USMC TECOM (USA} [kevin.il ams@usmc.mll]; 
robert hedelund@usmc.mil; Nowel l, John B Jr VADM USN DCNO Nl (USA) Uohn.b.nowell .mil @us.navy.mi l ]; 
Haeuptle, Andrew S SES USN DNS (USA) (andrew.s.haeuptle.civ@us.navy.mi l ]; Mal loy,JamesJoseph VADM USN 
CENTCOM CCCG (USA) Uames.j.mal1oy8.mll @mall.mi l];Merz, Will iam Rhode (Bil l )VAOM USN CNO (USA) 

(wllliam.r.merz.mil@ma il.mil] ;Aiken, James A(Jim) RADM USN USNAVSO-FOURTHFLT (USA) 
Uames.a.aiken2.mil @us.navy.mil);tlmothy.j .white@navy.mi1; Wi l l iamson, Ricky Lee VADM USN DCNO N4 (USA) 
[ricky.t .wi l liamson4.mi l@us,navy.mil); Tel a, Stephen D CIV USN BUM ED FCH VA (USA) [stephen.d.tela.civ@ma il.mi l ]; 

michael.b.mcginnis;Brown, KevinJ CAPT USN USFFC (USA) [KevinJ.Brown@rnail.mil);Wei ner, Matthew A CAPT USN 
BUMED FCH VA (USA) [matthew.a.weiner.mil@mai l.mil ]; Ha l l, Matthew T LCDR USN NAVHOSP JN< FL (USA) 
(matthew.t.hall24.mil@mail.mil);Holcomb, Matthew J (Matt) CAPT USN ASSTSECNAV MRA DC (USA) 
[matthew.j.holcomb2.mi l @us .navy.mi l];Case, Matthew CAPT USN BUMED FCH VA (USA) 

[matthew.case.ml l @mail.mi l]; Lindsey, Yancy B VADM USN CNIC WASHINGTON DC (USA) 
[yancy.b.li ndsey.mil@us.navy.ml I): Place, Rona Id J LTG USARMY DHA DIR OFC (USA); Barnes, Christopher E CDR USN 
OSD OUSD P-R (USA) [christopher.e.barnes3.mi l@mail.mil); Sm1th, DavidJ SES OSD OUSD P-R (USA) 
(david.j.smith1S2.civ@mall.mi l]; robert.p.burke@eu.na vy,mi I; Muell er, Troy J SES USN NNPP (USA) 

[troy.j.muell er.civ@us.navy.mi l ); Rudder, Steven R LtGen USMC MARFORPAC (USA) 
[steven.uudder.mll@us .navy.mil);Biehn, Jeremy OCDR USN BUMED FCH VA (USA) Ueremy.o.blehn.ml l@mall.mi l); 
Thomas, Karl OVADM USN CNO (USA) [karl.o.thomas .mll@us.navy.mil];Truesda le, Lisa MSES USN ASSTSECNAV 

MRA DC (USA) [I isa.m.truesda le.civ@us.navy.ml I); Roberts, M fchael J MCPO USN BUMED FCH VA (USA) 
[mic:hael.j.robertsS.mil@maii.mil); Freedman, Rick RDML USN DCNO N4 (USA) (ri ck.freedman.mil@us.navy.mil); 
james.hancock@usmc.mi l; Via, Darrn KRDML USN NAVMED EAST PORSVA (USA) [da rin.k.via.mi l @mall.mil]; 

Kuehner, Cynthia Ann RDML USN NAVMEDEDTRNCMDSATTX (USA); Kurtz, Christopher A CAPT USN BUM ED FCH VA 
(USA) [christopher.a.kurtz.mil@mail.mi I); Malanoski, Mlchael P SES USN (USA) [michael.p.mala noski.civ@ma il.mil]; 
M i ller,Pamela CRDML USN INDOPACOM PCJO (USA) (pamela .c.mi11 er4.mil@us.navy.mil); Riggs 1 Marye RADM USN 
DHA J-9 (USA); Sze, Donald Y RDML USN BUMED FCH VA (USA) [donald.y.sze.mil@mai l.mi l]; Roberts, MichaelJ 
MCPO USN BUM ED FCH VA (USA) [ml chael.j .robertsS.mil @mail.mi I]; ROSS, THOMAS W (Tommy) JR SES USN SECNAV 

WASHINGTON DC (USA} [thomas.w.ross41.civ@us .navy.mi l);Felder, Adrain D LCDR USN BUMED FCH VA {USA) 
[adra1n.d.fel der.mll@ma fl.mil); Bealer, Joel R CDR USN BUMED FCH VA (USA) LJoel .r.bealer.ml l@mail.mi l]; 
DellaVedova, Joseph P CIV USN BUMED FCH VA (USA) Uoseph.p.dellavedova.clv@mail.mi !]; Manning, Debra A CAPT 

USN BUMED FCH VA (USA) (debra.a .mannlng.mll@ma l l.mil); karl.thomas@fe.navy.mil;frederick,kacher2@navy.m11; 
Shaffer, Gayl e D RADM USN BUM ED FCH VA (USA) [gayle.d.shaffer2.mil@ma i l.mi l); Morlock, MarcyM CAPT USN 
BUMED FCH VA (USA) [marcy.m.morlock.mfl@mail.mi l); secnav78 [secnav78.fct@us.navy.mil]; Gillingham, BruceL 
RADM USN SURGEON GENERAL (USA) (bruce.1.gil li ngham.mil @ma ll.mi l] 

Subject: Naval Medical Intel ligence Report - 14 January 2022 
Attachments: COVID19 State SurveillanceMedi cal lntel_06JAN2022 .pdf; Naval_Med_lntel_Report_14 JAN 2022.pdf; COVID19 

Country Surveillance Medi ca I lnte1'_06JAN2022.pdf; smlme.p7s 

Mr. Secretary, CNO, CMC, ACMC, VCNO, 

Attached is this week's edition of BU MED' s Naval Medical Intelligence Report produced by ourScientific Panel. Below is 
a qufck look at some of the key topics for the week: 

UPDATE: Post-Immunization COVID-19 Infections 
EXHIBIT 
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BLUF & IMPACT: For the weeks of 21 DEC -11 JAN, the occurrence of COVID-19amongimmunized active -duty Sailors 
and Marines remains very low. There have been 152 severe cases in unvaccinated Sailors and Marines, whi le only 22 
severe cases in partial1 1y vaccinated Sai lors and Marines, and 6 severe (hospitalized) cases in ful lyvaccinated Sai lors and 
Marines for t he time period 17 December 2020 - 28 Decernber2021 (One fully vaccinated case previously classified as 
hospitalized has been reclassified as not hospita lized afterfurther review). Vaccines have an overal l effectiveness of 
64%. Of note, last week 96% of Navy cases and 91% of USMC cases occurred in fully immunized individuals. 

Active Component Influenza Vaccinations 
For week 1: Navy Active Component (87,g<>/2) and Marine Corps Active Component (86.4%). 
Unvaccinated individuals may obtain their influenza vaccination at the same time they receive a COVID•19 primary or 
booster dose. 

UPDATE· CDC COVID--19 Isolation and Quarantine Recommendations in Consideration of Omicron 
People with COVI D-19 shou Id isolate for 5 days and if they are asymptomatic or their symptoms are resolving (without 
feverfor24 hours}, and follow that by 5 days of wearing a mask when around others to minimize the risk ofinfecti ng 
people they encounter. The change is motivated by science demonstrating that the majority of SARS-CoV-2 transmission 
occurs early in the course ofillness, generally in the 1-2 days prior to onset of symptoms and the 2-3 days after. For 
people who are unvaccinated or are more than six months out from their second mRNAdose (or more than 2 months 
after the J&J vaccine) and not yet boosted, CDC now recommends quarantine for 5 days followed by strict mask use for 
an additional Sda.ys. Alternatively, ifa 5-dayquarantine is not feasible, itis imperative that an exposed person wear a 
well-fitting mask at al l times when around others forlO days after exposure. Individuals who have received their booster 
shot do not need to quarantine following an exposure, but should wear a mask forl0 days after the exposure. 
Quarantined individuals MAY become SARS-CoV-2 positive, creating a use case for testing, while isolated individuals 
ARE SARS-CoV-2positive and are able to exit isolation without testing based on our understanding of the risk of 
transmissibility. 

Scientific Highlights of Operationc,I lmportanre 
- New research suggests the Omicron variantisfivetimes likeliertocause reinfections. Larger amounts of data are 

emerging as the Omicron variant cases continue to spike in the U.S. Early data appears to demonstrate that Omicron is 

less severe in ii lness progression, butthe reasons fort his are not yet known. 

- A third dose of the Pfizer vaccine greatly decreased the likelihood of testing positive forSARS-CoV-2, and the CDC 
recommends booster shots for all adults. 
- One of the main circulating influenza viruses has changed, and the current flu vaccines do not match it we ll, however 

the vaccine is required of all active duty service members and is still expected to mitigate severe i llness. 

Also attached is this week's U.S. State Medical Survei llance Report (06Jan 22), produced by our Preventive Medicine and 
Health Analysis Teams. COVID-19 incidence is increasing significantly in the majority of the country, and the Omicron 
variant is now presenti n every state . Due to local transmission rates, every state and county of interest is now classified 
as high-risk. The sudden increase i n COVI D-19 incidence is consistent with reports of the high transmissibility of the 
Omicron variant. However, despite the increasing COVID -19 incidence, the daily death count has decreased, further 
evidence that the Omicron variant causes less severe i l lness. Continued adherence to existing public health measures 
and maximizing vaccinations rates is imperative to initiate a downward trajectory in the incidence of disease and 
transition to lower risk classifications throughout the country. 

SUMMARY: COVID-19 incidence is rising (278%) nationwide, and the risk level remains high throughout the country. In 
contrast to the rising case incidence, the death rate in the United States fel I from 0.40 to 0.37 per hundred thousand 
people. 46statesand the District of Columbia, 22 new (AK,AZ, CA, CO, ID, IN, KS, KY, MD, Ml, MN, MT, NE, NH, NM, OK, 
OR, PA, UT, VT, WI, and WY), rose in case incidence this week while 2states, 1 new (ME), experienced a decline in case 
incidence. All states and counties are now classified as high-risk of transmission, and the Omicron variant is present in 
every state . This week, nearly all states and counties of!nterest experienced substantial surges in case incidence. The 
Omicron variant is now present nationwide. This report does not include North Dakota and Rhode Island due to data 
reporting irregularities. 

Health Protection Conditions (HPCONs): ALPHA: 0; BRAVO:47 (-3); BRAVO+: 22 (-5); CHARLIE: 12 (+8). 
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V/r, Bruce 

Bruce L Gillingham, MD, CPE, FAOA 
RADM, MC, USN 

Surgeon General, U.S. Navy 
Chief, Bureau of Medicine and Surgery 
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MEDICAL KNOWLEDGE FOR OPERATIONAL ADVANTAGE 

14 January 2022 
Previous weekly reports available here: NaYY Medicine Science & Technology Panel Archive 

Currently recommended clinical practice guidelines (CPG) and COVID-19 readiness guidance (CRG) can be 
found here: Navv Medicine Updated Guidance 

Executive Summary 
UPDATE: Po~t-Immunization COVID-19 Infections 
BLUF & IMP ACT: For tbe weeks of 21 DEC - 11 JAN, the occurrence of COVID-19 among immunized active-duty 
Sailors and Marines remains very low. There have been 152 severe cases in unvaccinated Sailors and Marines, while only 
22 severe cases in partially vaccinated Sailors and Marines, and 6 severe (hospitalized) cases in fully vaccinated Sailors and 
Marines for the time period 17 December 2020 - 28 December 2021 (One fully vaccinated case previously classified as 
hospitalized has 'been reclassified as not hospitali:zed after further review). Vaccines have an overall effectiveness of 64 %. 
Of note, last week 96% of Navy cases and 91% of USMC cases occurred in fully immunized individuals. 

Active Component Inflncn.za Vaccinations 
For week 1: Navy Active Component (87.9%) and Marine Coips Active Component (86.4%). 
Unvaccinated individua.ls may obtain their influenza vaccination at the same time they receive a COVID-19 primary 
or booster dose. 

UPDATE: CDC COVID-19 Isolation and Quarantine Recommendations in Consideration of Omicron 
People with COVID-19 should isolate for 5 days and if they are asymptomatic or their symptoms are resolving (without 
fever for 24 hours), and follow that by 5 days of wearing a mask wben around others to minimize the risk of infecting 
people they encounter. The change is motivated by science demonstrating that the majority of SARS-Co V-2 transmission 
occurs early in the course of illness, generally in the 1-2 days prior to onset of symptoms and the 2-3 days after. For people 
who are u.nvaccinated or are more than six months out from their second mRNA dose (or more than 2 months after the J&J 
vaccine) and not yet boosted, CDC now recommends quarantine for 5 days followed by strict mask use for an additional 5 
days. Alternatively, lf a 5-day quarantine is not feasible, it is imperative that an e"-rposed person wear a well-fitting mask at 
all times when around others for l O days after exposure. Individuals who have received their booster shot do not need to 
quarantine following an e"-l)OSure, but should wear a mask for 10 days after the exposure. 
Quarantined individuals MAY become SARS-CoV-2 positive, creating a use case for testing, while isolated 
individuals ARE SARS-CoV-2 positive and are able to ent isolation without testing based on our understanding of 
the risk of transmissibility. 

Scientific Highlights of Operational Importance 
• New research suggests the Omicron variant is five times likelier to cause reinfections. Larger amounts of data are 

emerging as the Omicron variant cases continue to spike in the U.S. Early data appears to demonstrate that 
Omicron is less severe in illness progression, but the reasons for this are not yet known. 

• A third dose of the Pfizer vaccine greatly decreased the likelihood of testing-positive for SARS-CoV-2, and the 
CDC recommends booster shots for all adults. 

• One of the main circulating influenza viruses has changed, and the current flu vaccines do not 1natch it well, 
however the vaccine is required of all active duty service members and is still expected to mitigate severe illness. 

EXHIBIT 
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Full Summary 
I. :\ctionahlc Operational To11irs 

Short Term: 
UPDATE: Post-Immunization COVID-19 Infections 

BLUF & IMPACT: For the weekof21 - 28 December. the occurrenceofCOVID-19 among immunized active-duty 
Sailors and Marines remains vel)' low. There have been 152 severe cases in unvaccinated Sailors and Marines, while only 
22 severe cases in partially vaccinated Sailors and Marines, and 6 severe (hospitalized) cases in fully vaccinated Sailors and 
Marines for the time period 17 December 2020 - 28 December 2021 (One fully vaccinated case previously classified as 
hospitalized has been reclassified as not hospitalized after further review). Vaccines have an overall effectiveness of 64%. 
Of note. last week 96% of Navy cases and 91% of USMC cases occurred in fully immunized individuals. 
*Note: Data is from 28 DEC 2021 as the analysis is undergoing updates to account for Omicron and the booster vaccines. 
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Department of the Navy Active Duty: Total COVID-19 Cases After Vaccination1 

17DEC2020-28DEC2021 

COVID-19 Incidence Rate' 
- ALL (Vacc;inaled and Unvaoonaled)' 
- Fully Vaccinated Only' 

Weeks2 

AD' 
Vaccine 

Mandatec 
Announced/ 

AD
0 

Vaceinel 
Mandate 

Implement;;), 

' Two vaccir,e doses were considered complete for the Pf12er-B'toNTech and Medema COVID-19 vaccines, and one vaccine dose was considered 
complete for the J&J/Janssen COVID-19 vaccine. Individuals were considered fully vaccinated 14 days after receipt of the final dose. COVID-19 
vaccines With an error 1n the Medk al Readiness Reponing System were removed from this analysis. 
' Incidence rate was calculated by diViding the case counts in the total group and the vaccinated goups by the person days of all active duty 
service members in the vacciflation category by week mulliplied by 100,000. For example, wee.kly lnctdence rate in the vaccinated -=(weekly 
vaccinated cases) I (weekly person days In vacc,nated) x 100,000 
> Numbered weeks alfgns with the Center for Disease Control and Prevention (CDC) reporting imervals tn the Morbidity arx:I Mortality Weekly 
Report (MMWR). 
Data Source: Medical Readiness Reporting System, Armed Fo,ces Health Surveillance Division COVID-19 Master Poshl\le List. 
Prepared by lhe EpiDala Center Departmen~ Navy and Manne COfPS Publtc Healln Center, 29DEC2021. 

Incidence Rate Trend: It j s expected that as a greater percentage oftbe population is immunized, a higher 
percentage of cases will include breakthrough cases in immuni7..ed individuals. This is due mainly to a decreasing 
pool of susceptible non-immunized indhricluals and evolving variants. 
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Department of the Navy Active Duty: COVID-19 Vaccine Effectiveness• by Time Period and Vaccine Manufacturer 

17DEC2020-28DEC2021 and 15JUN2021-28DEC2021 

Time Period 

Overall 
(17DEC2020 
-28DEC2021) 

Delta 
(15JUN2021 
·28DEC2021) 

Vaccination 
Status• 

Fully immunized: 
>=14 days after 
final dose 

Fully immunized: 
>=14 days after 
final dose 

- . -
• • .·, • I ,· • • . ..... . . . 

- ' - - . ,_, ' ~ 

~-, -- ::·._·· -_ 

71% 88% 58% 

80% 60% 

Overall COVID-19 
Vaccine 

Effectiveness' 

64% 

59% 

'COVID-19 vaccine etrectiveness calculations by manufacturerv.ere adjusfed to refle<:l\•l'len the vaccfnsJions \'.ere avaflatJle. For f>rizer-BloNTecti and Mode.rna tile anafysis date \I.BS 
17DEC2021, and 'for J&J/Janssen lhe anatysfsdate ,-.as 01MAR2021. Vaccine etrectiveness v.es calculal«J using the follr.Ning formula: (Unvsccinated Incidence Rate . Vaccinated 
Incidence Rate)l(Unvacclnated Incidence Rste)x 100. 

~ Tvo vaccine doses vere considered complete for lhe Pfizer-BioNTech and Moderns COVID-19 vaccines, and one vaccine dose v.es conside,-ed oomplele for the J&J/Jans-Sen COVID-
19 vaccine. lndf\/fduals vere considered fully vaccinaled 14 days afferreceiptofthe finaf dose. COV/D4 19 vaccJnes'NtiJ an em:;rin lhe Medic.al Readfness Reporting System Y-.ete 

removed from this analysjs_ 

Data Source: Medical Readiness Repa1/ng system, Armed Forces I-lea/th Surveillance DJvlslon COVID-19 Maste.r PosltlYe Lisi. 

Prepared by Ille EpiData CenterDepBl1men( Navy and Marine Corps Pub/le Heal/fl Center, 29DE C2021, 

UPDATE: Influenza Vaccination 

BLUF: As of 8 January, 87.9% of Sailors and 86.4% of Marines have been vaccinated against influem.a. The Department of 
the Navy goal was 90% vaccinated by 15 December 2021. 

Navy Active Component Influenza Vaccination Coverage 
Updated Week 1 (January 2. January 8, 2022) 

■ 2021 - 2022 Season - 2020 - 2021 Soa•on 

Marine Corps Active Component Influenza Vaccination Coverage 
Updated Week 1 (January 2 • January 8, 2022) 

■ 2021 - 2022 Su•on - 2020 • 2021 Season 
----

0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 

'd! • .,'\• '?.a. ':P.a. 'd!o .,~ -b-o ~ '"½ ~A- .,,,'1< '1,'<i ,~ ,~ .,O:a. o,.., o~., 'o:., ❖,, ~" <1r.,,. ?.,,. ''¼ ~ oo:,, ,.,,.._ ~1 ~ '?..._ ~- ,~ .,.._,_ ~-
~ - ""(}, ~ --V- :q. _ ~ ~ 't)" -q;. ~"" ~ -~ ~ ~ '\, ~ "o-) ft-, ~ ~ 06 °6 °~ e-& {;.,. .,.~ ~/' ~/' ;u, :q. :q. ~ At-

~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ % % % ½ ~ ~ ~ ~ ~ 0 ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ 
Week End Date (Season Week) 

Otil.t 111, 111 ~Nt IJilicl:Ql R~• ll1porlrt9 S)'llltnltl.fl=tRSI•~~ lw~ NTll!nld111la ...,.tat.ti Y..'91t)".s 4!'e • li~necl DN' "1011 ,Ol :1 "'t.\MISI: tP' ,wetditlli\ 
Prn;:a'lldt,,(tkl Cpt01UI Ctf\1-r, f"..-y and IMMO Co,p&~tu: ►leai'I\ ceru.c,, 10.lltn 2022 

UPDATE: CDC COVID-19 lsolation and Quarantine Recommendations (Link) 

BLUF: Given what we currently know about COVID-19 and the Omicron variant CDC is shorterung the recoID1Dended 
time for isolation for the public. People wiU1 COVID-19 should isolate for 5 days and if they are asymptomatic or their 
symptoms are resolving (without fever for 24 hours), follow that by 5 days of wearing a mask when around others to 
minimize the risk of infecting people they encounter. The change is motivated by science demonstrating that the majority of 
SARS-Co V-2 transmission occurs early in the course of illness, generally in the 1-2 days prior to onset of symptoms and the 
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2-3 days after. For people who are unvaccinated or are more tban six months out from their second mRNA dose (or more 
than 2 monUlS after the J&J vaccine) and not yet boosted. CDC now recommends quarantine for 5 days followed by strict 
mask use for an additional 5 days. Alternatively, if a 5-day quarantine is not feasible, it is imperative Uiat an e21.-posed person 
wear a weU-fitting mask at aJI times when around others for 10 days after exposure. Individuals who have received their 
booster shot do not need to quarantine following an exposure, but should wear a mask for 10 days after the exposure. 

Quarantined individuals MAY become SARS-CoV-2 positive, cr eating a use case for testing, white isolated 
individuals ARE SARS-CoV-2 positive and are able to exit isolation without testing based on our understanding of 
the 1isk of transmissibility. 

' 2. Puhlk Health 

Short Term: 
UPDATE: How Severe Are Omicron Infections? C1in.!s.) 

BLUF: Larger amounts of data are emerging as tbe Omicron variant cases continue to spike in the U.S. Early data appears 
to demonstrate that Omicron is less severe in illness progression, but the reasons for this a.re not yet known. It is difficult to 
determine whether lower severity is a function of the vims, or whether vaccination and recovery from natural infection may 
play a role. Significantly more information on Omicron, immunit.)1, and breakthrough infectious will be forthcoming as 
increased data is compiled. 

Summary: 
• Limited data on hospitalizations of Omicron variant cases exist world-wide, sometimes giving opposing data as to 

the severity of the variant. Overall, the numbers are too small to draw any fim1 conclusions about the severity of 
disease caused by Omicron. However, the rapidly spreading variant could dangerously strain health-care systems, 
even iftlle risk of sever disease or deatli is relatively low for any individual. 

• lniti.al laboratory studies suggest that Omicron may evade some COVID vaccioe-jnduced immunity. Early data 
from the UK Health Security Agency suggest tl1at the vaccines are not as protective against Omicron infections as 
they have been against 0U1er variants, altl1ough the mmlber of cases studied was too small be sure about how much 
protection has decreased. 

• However, vaccines could continue to protect many recipients from severe disease and death from COVID-19. and 
additional boosters may offer enhanced immunity .in tbe wake of variant outbreaks. 

Impact: High. 

UPDATE: Pf'acr Booster Vaccination Effecth·cness (!,ink: Link: Link) 

BLUF: A third dose of the Pfizer vaccine greatly decreased tbe likelihood of testing positive for SARS-CoV-2, and the 
CDC recommends booster shots for all adults. Booster doses arc reconunended for persons in the age range of DoD 
personnel. 

Sumniary: 
• A November 30. 2021 Israeli study included 227.380 RT-PCR tests pe.rfonned on those who had received 2 doses 

and 272,852 tests on those who had received 3 doses of Pfizer vaccine, with 14,989 (6.6%) and 4,941 (J .8%) 
positive test results in each group. respectively. Comparing those who received a booster and those wbo received 2 
doses, there was an estimated 86% reduction in the odds of testing positive for SARS-Co V-2 28-65 days following 
receipt of the booster. Authors concluded furtl1er data from this population is needed to determine the duration of 
immunity foUowing the booster (fi1st link.). 

• On November 29, 2021, the CDC expanded its booster recommendations to include eve1yone ages 18 and older 
when they are 6 mont11s after initial Pfizer or Modenia series or 2 months after initial J&J vaccine (second link). 

• On Jan 5, 2022. the CDC furl.her e~-panded its booster recommendations of the Pfizer-BioNTech COVID-19 
vaccine to include those 12 years of age and older and reduced the time from series completion to booster to 5 
montllS (third link). 

Impact: Moderate 
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Safety a nd lmmunogenicity of COVID-19 and Jotluenza Vaccines GiYen Simultancousl~· (Link) 

BLUF: COVID-19 and influenza vaccines given at the same time appear to be safe and effective. lmmunization against 
SA.RS-CoV-2 and seasonal influenza may be done simultaneously. 

Summary: 
• A November 11 , 2021 phase 4 U.K trial included 679 participants in six cohorts that received eitl1er Astra-Zeneca 

or Pfizer SA RS-Co V-2 vaccine plus one of 3 influenza vaccines. Of the 679. 340 participants received influenza 
vaccine and a second dose of COVID-19 vaccine at day O followed by placebo at day 21. and 339 participants 
received placebo and a second dose of COVID-J 9 vaccine at day O followed by influenza vaccine at day 21. Most 
systemic reactions to vaccination were mild or moderate. Rates of local and unso]jcited systemic reactions were 
similar between the randomly assigned groups. One serious adverse event, hospitalization with severe headache, 
was considered related to the trial intervention. AuU1ors concluded administration of COVID-19 vaccine plus an 
age-appropriate influenza vaccine raises no safety concerns and preserves antibody responses to both vaccines. 

Impact: Moderate. 

COVID-J 9 Vaccines and Omicron (Link; Link) 

BLUF: Omicron is the predominant variant source of COVID-19 infections. Preliminary data demonstrates reduced 
effectiveness of the Pfizer-BioNTech au.d Modema vaccine against infection. However, booster doses appear to enhance 
protectiou agajnsl infection and progression to severe disease and are strongly reconunended. 

Summary: 
• A January 7, 2022 publication reponed !haL a two-.shot course of mRNA vaccines or the one-shot J&J vaccine seem 

to be less effective against the Omicron variant, especially for infection. Data so far indicates that mRNA vaccines 
(Pfizer•BioNTech or Modema) offer the most prom.ising protection against botJ.1 infection and hospitalization. in 
line witl1 the CDC-s recommendations. Current figures suggest that vaccines offer 30 to 40 percent protection 
against infection and arotmd 70 percent protection against bospitalization without boosters. Newer data is 
confinni.ng that a third dose increases antibody production and boosts effectiveness against infection to around 7 5 
percenL and 88 percent for severe disease (first link), 
A December 31, 2021 UK HeaJU1 Security HealU1 Agency study on vaccine effectiveness against Omicron found 
the risk ofbospitalizati.on is lower for Omicron cases after 2 and 3 doses of vaccine. with an 81% reduction in tl1e 
ri.sk of hospitalization after 3 doses compared to unvaccinated Omicron cases. After 3 doses of \·accine. the risk of 
hospitalization for a symptomatic case identified witl1 Omicron tllfOugb conunun.ity testing was estimated to be 
reduced by 68% when compared to similar individuals with Omicron who were not vaccinated. Combined with the 
protection against becoming a symptomatic case, this gives a vaccine effectiveness agaiust hospital.izatlon of 88% 
for Omicron after 3 doses of vaccine. Although waning is seen in the effectiveness against symptomatic disease. 
there is insufficient data to assess the duration of protection against hospitalization, which is ex1>ected to last longer 
(second link). 

Impact: High. 

J. EmcrginJ.! Th rcats 

No updated situation to report. 

-t Yiroln~·. Gcnomics, & lmmunnlo!!_, 

Short Term: 
Novavax COVID-19 Vaccine Found TQ Be Safe and Effecti,·e C!d!lh; Link) 

BLUF: An .investigational COVID-19 vaccine made by Novavax was found to be 90 percent effective at preventing 
COVID-19 illness. according to results from a Phase 3 clinical trial. During the first few months of 2021 when the study 
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was conducted. lhe predominant circulath1g strain was Alpha The assessment did not include Delta or Omicron. Novavax 
submission for FDA Emergency Use Authorization is e:-.-pected in early CY22 with no projected timeline for FDA decision. 

Summary: 
• The result.s indicate this-vaccine is highly efficacious and very safe with many attractive features. It is made from a 

small piece of protein. like many currently licensed vaccines in the U.S. and bas convenient refrigerator storage 
requirements, so it will be an important addition to the COVID-19 vac-eine portfolio in the U.S. and countries 
where supply is lacking. 

• Most side effects were mild to moderate and transient Fever was ve1y rare. The most common side effects 
included pain and tenderness al the injection site, headache, muscle aches and fatigue that lasted a day on average. 
None of tl1e recipients developed serious reactions such as heart inflammation (rnyocarditis) or blood clots. 

• A phase 3, randonrized. observer-blinded, placebo-controlled trial i.n the United States and Mexico during the first 
half of 202 J publisbed December 15, 202 l it1cluded 29,582 participants who received at least I dose ofNVX-
Co V2373. an adjuvanted. recombinant spike protein nanopanicle vaccine ( 19,714 received vaccine and 9,868 
received placebo; second link). Vacci11e efficacy against any variant of concern or interest was 92.6% (95% CI, 
83.6 to 96.7)." 

Impact: High. 

Flu Vaccines Do N1>t Match the Main Circulating Flu Vi111s Strain (Link: Link) 

BLUF: One of the main circulating influenza viruses has cban,ged and U-.e current flu vaccines do not match it ,veil an 
indication they may not prevent infection but are still likely to prevent severe illness. According to the CDC, influenza kills 
anywhere between 12,000 and 52,000 people a year and puts as many as 700.000 people into the hospital Flu vaccines are­
required of all active duty service members and are expected to mitigate severe illness. 

Summary: 
• The vaccine mismatch may help eiqilain an outbreak of flu at the University of Michigan last rnontl1 affecting more 

than 700 people. More than 26% of those who tested positive were vaccinated against flu, the same percentage as 
those who tested negative, indicating the vaccine was not effective in preventing infection. The changes in the 
H3N2 virus I.bis year are reminiscent of I.be mutations lbatrendered tllc vaccine so weak in 2014-2015. 

• While cases of 2a2 H3N2 infections are quickly rising in the U.S. and other parts of the world, it is possible other 
clades ofH3N2 will become predominant in tbe futme, or that HlNl or influenza B virnses might dominate later in 
the 2021-2022 season It's not yet clear how well tbe vaccines might match U1ose strains. 

• In light of the major mismatch, experts still recommend U1e flu vaccine. AlUmugh early indicators allude that the 
flu vaccines may not prevent infection lbis year, it still helps protect against severe illness and death. 

Impact: High. 

Neutralization of Omicrnn Varhwt b_y Sei•a Frnm Vaccinated Persons (link: Link> 

BLUF: Less than 25% of vaccine recipients had de.tectable neutralizing antibodies against U1e omicron variant. If antibody 
neutralization reflects vaccine effectiveness, mitigation strategies may require significant modification. The impact ofT 
Cell-mediated ulllnunity, thought to play a criticaJ role in SARS-CoV~2 immunity, is not considered in this report. 

Summary: 
• A December 16. 2021 sequencing study found only 20% and 24% ofBNT162b2 [Pfizer vaccine] recipients had 

detectable neutralizing antibody against the Omicron variant, while none of tl1e Coronavac [Sinovac, a Chinese 
COVJD-l 9 vaccine] recipie11ts had detectable neutralizing antibody titer against either Omicron isolate. For Pfizer 
recipients, t11e geomeuic mean neutralization antibody titers (GMT) of the Omicron variant isolates (5.43 and 6.42) 
were 35.7-39.9-fold lower than lbat of the ancestral virus (229.4), and the GMT of both Omicron variant isolates 
were significantly lower than those of the Beta and Delta variants. Aut11ors concluded the Omicron variant may be 
associated with lower COVID-19 vaccine effectiveness (first link). 

• Another publication from December 23. 2021 found that administration of a booster Pfizer dose as well as 
vaccination of previously infected individuals generated an anti-Omicron neutralizing response. with titers 6 to 23 
fold lower against Omicron than against Delta. Thus. Omicron escapes most thernpeutic monoclonal antibodies and 
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to a large extent vaccine-elicited amibodies. Omicron remains however neutralized by antibodies generated by a 
booster vaccine dose (second link) . 

• Taken together. these preliminary· findings demons!Jate the ability of the Omicron Yariant to escape antibody 
neutralization from vaccines after a prolonged period and the efficacy of boosters to re-establish enhanced 
immunity with new Yarianl outbreak.s. 

Impact: Moderate. 

Sen!rityof SARS-CoV-2 Reinfections As Com))ared With Primar~· lnfoctions (Link) 

BLUF: COVID-19 reinfections tend to be less severe than prima.l)' infections, and the odds of severe, critical, or fatal 
disease at reinfection is one-tenth that of primary infections. While I.be effectiveness of natural immunity compared to 
vaccine-induced immunity is still being determined, clinicians should be aware tlmt cases of COVID-19 in recovered 
individuals are seldom severe. 

Summary: 
• A November 24. 2021 lelter described an investigation of the risk of severe disease (leading to acute care 

hospiLalization), critical disease (leading to hospitalization in an ICU), and fatal disease caused by reinfections as 
compared with primary infections in 353,326 persons wiU1 positive PCR tesL The odds of severe disease at 
reinfection were O .12 times tJ1at at primary infection. 

• The odds ofthe composite outcome of severe, critical, or fatal disease at reinfection were 0.10 times that at primary 
infection Reinfections had 90% lower odds of resulting in hospitalization or death than primary infections. Four 
reinfections were severe enough to lead to acute care hospitalization. None led to hospitalization in an ICU. and 
none e11ded in death. Reinfections were rare and were gene.rally mild. 

Impact: Moderate. 

Ott-the-Horizon: 
A Vaccine Against RSV, <4 Childl1ood K11lcr (Link) 

BLUF: Millions of people per year are hospitalized by respiratoiy syncytial virus (RSV) and tens of thousands die. After 
decades of failure. four vaccines are now in late-stage trials (Figure ➔). 

Summary: 
• Researchers have been tl)·iog for decades to develop a vaccine for RSV. Four candidates and one monoclonal 

antibody treatment are in late-stage clinical trials, RSV infects most children by age U1ree and most adults many 
times over, but natural immunity is not long lasting. Infections are usually most severe in infants wider two months 
old who are encountering the virus for the first time. A vaccine or treatment would drastically reduce hospital and 
intensive-<:are admissions for this n1ost vulnerable group 

• Monoclonal antibodies: One way to protect newborns is by injecting them with antibodies targeting the vims. 
AstraZeneca and Sanofi have partnered to test a monoclonal antibody called Nirsevimab directed against stabilized 
prefusion F protein, whicb proved effective at reducing RSV infections in a phase III trial io healthy premature and 
full-1enn tenn infants. 

• mRNA: The success and speed of the COVID-19 vaccines' development created awareness at every level, renewed 
interest lo participate in clinical trials. and brought new platfonns like mRNA vaccines that might be more efficient 
ways to stimulate the immune system. 

• Modema' s nlRNA-based RSV vaccine was in development before SARS-CoV-2 appeared. giving the technology a 
head start. The COVID-19 vaccine benefited from the RSV program. and then ii flipped, with U1e RSV program 
benefiting from efficiencies gained from tbe COVID-19 program. 

Impact: Hig~ 
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COVID-19 Cnn Trigger SelC-Attacl<ingAntibodies, E,·en iJJ Mild or Asymptomatic Cases (Link) 

BLUF: SARS-Co V-2 infection cau t:Iigger a damaging immw1e response that lasts well beyond the initial infection and 
recovery-even among _people who had mild symptoms or no symptoms al all. 

Summary: 
• When people are infected with a virus or other pathogen, their bodies unleash proteins called antibodies U1at detect 

foreign substances and keep them from invading cells. In some cases. however, people produce autoantibodies that 
can attack the body's own organs ru1d tissues over time. 

• Investigators found thal people with prior infection Wiil1 SARS-Co V-2, the virus that causes COVID-19, l1ave a 
wide variety of autoantibodies up to six months af1er they have fully recovered. Prior to this study. researchers 
knew severe cases of COVID-19 cau stress the immune system so much that autoantibodies are produced. This 
study is the first to repo1t not only the presence of elevated autoantibodies after mild or asymptomatic infection, but 
their persistence over time. 

• Interestingly, some of the autoantibodies have been linked to autoimmune diseases that typically affect women 
more often than men. However, men l1ad a higher number of elevated autoantibodies tlian women In this study. 

Impact: Moderate. 

Over-the-Horizon: 
Real-World Data Confirms Pfizer Vaccine ls Safe for Kids Ages 5-J 1 (Link) 

BLUF: New U.S_ data based on nearly 9 million doses of the Pfizer COVID-19 vaccine delivered to kids ages 5 to 11 
shows no major safety issues, according to researchers at the CDC. Although pediatric deatlis from COVID-19 remain rare. 
hundreds of American children l1ave died from the illness since the pandemic began. Pfizer is currently the only approved 
vaccine for kids in this age range. 

Summary: 
• The report was based on data coUected by the agency's Vaccine Adverse Reporting System (V AERS). It relies on 

smartphone messages from parents and other guardians of children to alert the CDC of any health events occurring 
a.fler a child's vaccination. 

• During a six-week period after vac-eine approval (Nov. 3 through Dec, 19), V AERS received 4,249 reports of 
adverse events after Pfizer vacclnatio11 in ldds ages 5-11. More severe effects were exceedingly rare. Out of about 
8.7 million vaccinations delivered during tl1e study period, only 100 such reports were received by V AERS. 

• There were only 15 preliminary reports of the rare heart condition known as myocarditis, an in:flammatio n of the 
herut that has also been noted. in rare cases. among teens and young people who've received U1e COVID-19 
vaccine. 

Impact: High, 

5. Clinical Prac tkcs 

Short Term: 
Concernfog Antimi.c.robhll Resistance Tn:nds in E Coli Urinnry Tract lnfcctions in Females (binkl 

BLUF: Urinary tract infections (UTls) are among the most common community-onset bacterial infections and affect 10-
12% of adult women each year. The increasing prevalence of infections caused by E. coli with extended-spectrum beta­
lactamases (ESBL +) is of significant global concern given t11e i r.nplications for the empiric treatment of UTls. This study 
Jiighlights the need to educate physicians on best prescribing practice, 

Summary: 
• A study was conducted of over 1.5 million females ~ 12 years old across the U.S who had E coli isolated from their 

urine cultures and antibiotic susceptibilities available in the outpatient setting between 20ll-2019. Details about 
the type of antibiotic susceptibility (minimum inhibito1y concentration (MIC) interpretive breakpoints) was 
analyzed over time. 
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• Twenty percent of the E. coli isolates were non-susceptible to the most commonly prescribed annbiotics, and 14% 
were non-susceptible to 2 or more ant:J.biotics typically used for UTis with 6.4 % of the isolates ESBL-producing E. 
coli. ESBL+ isolates are not effectively treated with commonly prescribed anubiotics. There was regional 
variation; Ute highest number of isolates with antimicrobial resistance were from the East South Central region and 
Pacific Coast There were areas of high non-susceptibility at the county level. notably in states bordering Mexico. 

• National guidelines from the Infectious Djseases Society of America recomme11d when the antimicrobial resistance 
rate is > 20% in a given region, the antibiotic should cease to be used for empiric treatment. 

Im11act: Low 

<,. Mental llc.illh 

Short Term: 
One-Year MentaJ Health Outcomes in a Coho11 of COVID-19 Sun·ivors (1ink) ancl Secondary traomatic stress. 
an .tiety, and clepressioo among emergency healthcare workers in tltc middle of the COVID-19 outbreak: A cross­
sectional study (Link) 

BLUF: At 6 and 12 months post-hospital discharge from severe COVID-19 infection, 44% and 45% of patients self-rated in 
the clinical -range in one or more: depression, fatigue, trauma-invoking distress, and amciety with 28% needing psychotropic 
medication (roughly similar rates of antidepressant amiolytic, and hypnotics). Similarly, in a prospective study of 363 
emergency nurses and ancillary staffperfonned in Turkey in April 2021. 72% showed secondary ttaumatic sltess (STS), 
41 % anxiety, and 56% depression. 

Summary•; 
• All hospitalized patients (18 years and older) with confirmed COVID-19 admitted to IRCCS San Raffaele Hospital 

Emergency Department in Milan. Italy were consecutively enrolled in the study starting Febniary 25. 2020 with 
follow-up at I, 6, and 2 montbS (April-June 2020, August-November 2020 and April-May 2021). Of the 486 
eHgible, 402 were evaluated at I month. 216 at 6 months and 192 at 12 months, with 95 evaluated at all three time 
points. 

• Females and those with a positive psychiatric history displayed increased scores in all the psychopathological 
domains. In all models. only psychopathology at 1 month dictated the entire 12 month psychopathology (sex: and 
time did not). Males showed increasing depressive and anxiety symptoms over ti.me, while these decreased i.t1 
females. There was significant reduction of post-traumatic symptoms over time (regardless of sex). 

• Clinical severity or care setting of COVID-19 did not affect psychopathology at 6 and 12 months. 
• This is the first study to extend our understanding of the Mental Health impact of COVID-19 hospitalization to l 

year follow-up. Psychological sequelae of COVID-19 is notable, predicted at 1 monil1. worsens in males which 
make up a majority of Service members and often requires medication treatmenL 

• For emergency personnel, STS. anxiety and depression scores were high. Having financial difficulties and low job 
satisfaction were the most important factors in development of STS. anxiety and depression. Years of e~'])erience, 
comorbidities, living with an elderly relative, working with COVTD-1 9 patients, nights or type of institution were 
not related. Women and younger participants reported increased anxiety, but it was lower in parents and those 
vaccinated against COVID-19. 

• Participants with coping sttategies to include hobbies, healthy nuUition, and reading books had lower levels of 
STS. anxiety, and depression. Exercise and sports were associated with lower STS and depression while breathing 
exercises were associated with lower anxiety and depression 

• The mental health and wellness of emergency healthcare workers should be evaluated regularly and psychological 
social and financial supports considered. 

Impact: Moderate. 

011-th~Horit.011: 
A New Suicide Hotline, 988, Will Launcli in July 2022 and Offer Ex,iianded Se1"\·kes (Link) 

BLUF: By July, the United States will switch to an expanded suicide hotline for which people can call a three-digit number 
(988) to get help. 988 is meant to emulate 911 in simplicity and seriousness. 988 will eventually become tl:ie nwnber called 
when a person is experiencfog a behavioral-healili crisis, obviating the need for police to show up at I.be scene of an 
emergency for which they may not be tTained. This will be a gradual roUout. 
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Summary: 
• 988 is not a nationwide calling code right now. Congress left it up to states to design 988, so roll out will vaiy. 

However:, a new federal law mandates that, as of July 16, 2022, every U.S. state must have in plac-e a call system to 
make it easier for people to seek fo1mediate and appropriate for mental health or substance use crises. 

• There are limited info concerning OCONUS At tbe moments, Veterans and Service members may reach 
the Veterans Crisis Line - l -800-273-8255 by pressing 1 afteI dialing, chatting online 
at WMV.Yeteranscrisisfu1c.aet. or texting 838255. 

Impact: Moderate. 

Perceptions of Firearm-Related Harm Among U.S. Adults Living in Firearm-Owning Households: A Nationall) 
Rcprc-Sentativc Study (Link) 

BLUF: In a nationally representative survey of 4030 U.S. adults living in firearm-owning households completed in summer 
2019 (National Firearms Survey. excluded AD military personnel), respondents were more likely to repo1t that unintentional 
injuries are more common than self-inflicted (especially suicide) or assault-related iajuries although the opposite is true for 
all members of the household. 

• When asked about risk in specific populations, 77% of respondents perceived unintentional harm to be most likely 
for all populations except those with drug or alcohol addiction or mental health issues: 77% for children w1der 10, 
57% for adolescents 10-17. and 72% persons with Alzheimer's or another form of dementia. 

• When asked about those with MH issues, 41 % perceived intentional self-inflicted injury as most likely, 34% 
ranked unintentional injury and 26% ranked firearm-related assault as the most likely for this group. 

• When queried about those with drug alcohol or drug addiction, 44% of respondents perceived unintentional 
fi.reann-related hann was most likely. 

• lm1iact: firearms are found in 1/3 of U.S. households. Having a fireanu in the home has been shown to increase 
risk of death from unintentional. intentional self-inflicted (especially suicide) and assault-related injury for all 
members of the L1ousehold. The current messaging from Suicide Prevention focuses on securing firearms (storing 
them locked, unloaded, and separate from ammunition) as a safety issue. Addressing the disparity between relative 
risks of firearm injury and perception provides the opportunity for adjusting preve11tion messaging for maximum 
effectiveness. 

lmJ)act: Moderate. 

Undcr..faoding the Clinical Characte1istics of Lesbian, Gay, and Bise:urnl Military Service Member~ and Adult 
Bcnefil:'iaries wi1bin ao lnJ):lticnt Psychiatric Sample (1i llk) 

BLUF: To identify demographic characteristics associated with suicide risk in se>..ual minority patients. 186 U.S. service 
members and 23 adult beneficiaries with a suicide-related crisis leading Lo psychiatric inpatient hospitalization were 
recruited from two MTFs and one VA hospital. After controlling for age and ge11der, LGB participru1ts reported higher 
uncontrollable suicidaJ ideation, significantly lower family support, higher perceived burdensomeooss, but lower ac{!uircd 
capacity for suicide than their heterosexual peers with siU1ilar rates of depression. hopelessness, non-family support, family 
and non-family stress, dissatisfied belongingness and fearlessness about death. 

• Overall 17,8% identified as lesbian/gay/bisexual (LGB); they were younger (25 vs 3 1), female (59% vs 31 %), 
never married (59% vs 34%) and more likely to be enlisted (90% vs 80%) than their heterosexual peers. 

• After con.trolling for age and gender. LGB participants reported significantly lower family support, higher 
perceived burdensomeness, but lower acquired capacity for suicide than their heterosexual peers. There was no 
significant difference reported with regard to depression. hopelessness. non-family support, family or non-family 
stress, dissatisfied belongingness or fearlessness about death. LGB participants were also twice as likely to report 
uncontrollable suicidal ideation and a lifetime history of mul.tiple interrupted suicide attempts ( 18% vs 4%), but the 
latter was mitigated when adjusted for age and gender. 

• Recent data from DoD shows about 6.3% of active duty U.S. se1vice members identify as LGB compared to about 
2.3% of the U.S. general population. Military peers. supervisors, chaplains and other programs in the military 
community mar play a special role in providing increase<! individualized support 

Prepared by the Na,·y Medicine Scientific Panel 
Editor-in-Chief: LCDR Joshua Swift, joshua.m.~-wift.mil@mail.mil 

UNCLASSIFIED // FOR OFFICIAL USE ONLY 

12 

NSW00007824 

Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 204 of 325  PAGEID #: 4869



Impact: Moderate. 

7. Dial!nostks 

No updated situation to report. 

8. Thcra11ics 

Sltort Term: 
FDA Authotizes Additional Oral Medication to Treat Mild/Moderate COVJD-19 C!J.nk) 

BLUF: On 23 December, the FDA issued a issued an emergency use authorization (EUA) for Merck's molnupiravir for the 
treatment of mild to moderate COVID-19 in adults with positive SARS-CoV-2 viral testing. or those wJ10 are at high risk for 
progression to severe COVID-19. This adds to the arsenal of treatment options for outpatients and the medication does nor 
require intravenous administration.. making il easier for outpatient providers to get to their patients. 

Summary: 
• PrimaJy data supporting the EUA for molnupiravir are from MO Ve-OUT. a randomized, double-blind, placebo­

controlled clinical trial studying the dmg for the treatment of non-hospitalized patients with mild to moderate 
COVID-19 at high 1isk for progression to severe COVID-19 and/or hospitalization. A 5-day course is the 
prescribed dose for COVID-19. Side effects obse1ved in the trial u1cluded diarrhea, nausea and dizziness. 

• This drug is not auU1orized for use in patients younger than 18 years of age because molnupiravir may affect bone 
and cartiJage growth and it not aufuorized for the pre-e:'1.-posure or post-exposure prevention of COVID-19. 

• Animal studies indicated molnupiravir may cause fetal harm, therefore. molnupiravir is nol reconunended for use 
dwing pregnancy. 

Impact: High 

NIH Updates Out11aticnt Treatment Guidelines for Mild/Moderate COVID-19 PositiYe Patients at Risk for 
Progression to Seve.re Disease (1ink) 

BLUF: The majority ofcirculating COVID-19 virus in the U.S. as of January is the Omicron variant. This variant has 
numerous mutations in the spike protein and recent data predict the monoclonal antibodies previously recommended for 
outpatient treatment of mild/moderate infection may have markedly reduced susceptibility to cocktails. The NIH COVID-19 
Treatment Panel has revised tl1eir guidelines based on the new data and recent approvaJs of two new oral ant:i -vira1s. 

Summary: 
• On December 22 and 23, 2021, the FD A issued EU As that allow 2 new oral antiviral agents to be used in this 

patient population: rilonavir-boosled nirmatrehir (Paxlo,;d) and molnupiravir. Both of these drugs are now 
included in the latest NIH outpatient trealment guidelines. 

• Ninnalrelvir is packaged witJ1 ritonavir (as Paxlovid). Ritonavir has significant and complex drug-drug 
interactions, primarily due to the ritonavir component of the combination so prescribing physicians need to 
carefully review concomitant medications for potential interactions. 

• The monoclonal anllbody cocl...1ails consistent of 1) brunlanivimab pins etesevimab and 2) casirivimab plus 
irtldevimab are no longer recommended for outpatient use. 

• Sotmvimab is now the only aYailable anti-SARS-CoV-2 mAb that is anticipated to have activity against the 
Omicron VOC. Some Navy MTFs have some supply of this as of the week of3 Jan. Infectious Disease Seivice and 
Pharmacy leadership have distnbuted guidance regarding eligibility criteria given the limited supplies. 

Impact: High 

9 , 111110, atio11~ 

No updated situation to report. 
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Appendix 

Figure l 
*Note: Data is from 28 DEC 2021 as the analysis is undergoing updates to account for Omicron and the booster vaccines. 

Department of the Navy Active Duty. New COVT0-19 Case Occurrence by VacclnaUon Status, 

Cases Identified Since 21DEC2021 Report 

Vaecinat.On Status• and $■verity-

Snere Case~ 

11•1alpltlla:111 --artialty immunized': COVlD-11 inc1denl date <14 days No 
1fttrl'ln:tdon 

Yes.ffospit.tized 
YH-Oulh 

artial~ immunbed': COVI0-1t incident date >rt4 No 
dl!fS after fll'"lf doH 

Yu~splldttd 
Yn.Oe•h 

P111Nlly immuniHd': COVJD-11 ineid■nl d•e <14 days No 
afttrfinat dose 

Yu~ospltaJIHd 
Yu..Oulh 

Fuly immunized': COVID-11 incld.nt dat. >-,4 da p No 
rfrtaldaH 

vu .. Ho,pftd:red 
Yn-0Hlh 

Total 

21 5A3% 
0 0.00% 

0.00% 

1..55% 
0.00% 
0.00',, 

1.03 ... 
0.00% 
0.00% 

0.52% 
0.00% 
0.00% 

35< 9t.A7% 
0 0.00% 

o.oo,i. 
387 100.00"-

20 
0 

12 
0 

2.35'i6. 
o.ooo;, 
o.ooo;, 

O.Oll'J, 
o.ooo;, 
0.00%. 

1.08il!f. 
0.00% 
0.00% 

O.Oll'J, 
o.ooo;, 
o.ooo;, 

1.068 915.391ft 
0.00'1» 
0 .00116 

1.108 100.00% 

Tol-.1 

Humber ., ...... 
COVI MI 

Cutt % 

47 

0 

16 
0 

0.47% 
0.00% 
0.00% 

1.07~ 
o.ooo;, 
0.00% 

0.20% 
0.00% 
o.ooo;. 

1,422 95.12% 
0 0.00% 

0.00% 
1.•95 100.00% 

'fY'OtacGitH!OOtlUl'lli .. ~..,.('Oltlp,l&,'tt,0, l'1'ti Nf:(Jt>B,oN1.ai •JT.JMod-1111COVC-19 Va#WMI( •nd!JMY«c/MdWIIYMfU;,c-MRfltfld~ll!l'OIN.Jf..t~,usuCOV.O-lg\•.CC,tie Jn.'!.....awls~GOl!titJfi,.,J 
!1Jf1Y\•::C:•"•"'"O" ... ,i1 .. rr«:e1ot-otf:1eet,,~10·011e COVl(>-tSvllCOtllH Wl'Je,,.1'0/,.,&tleAl~IPHru,,. .. R.~v,oSytff!mwr,.,.moVfltdh'0l'Pllhr•ilfl.tiyslS" 

~~ ... covin.,»~•dtll~n~C!t,CW,0•4'•.utllipo.'fed;,tl/lrtAet•d~slM•MS11,.,.,1i1..::•0M$iO/tCOV.O-l9N •s.ttrP(4!l~UIJ 
o.■ SOio a Ala.:Jical Rlet:1,:1HS Re;io,,t,l't.) S)'.t»tm, ltffNd ~HHJr. Si.1'141~ Ow.llCh cove-,, Al.sPtrPo,,fv• 4.,ISI p~-~-&uOer, C~10•;:i•lfflN~;'Vevye,'>d~•"M Co,,;c4P.,!JU:lf .. 1t,,,c ..... ,. 1'DEC2021 

Figure 2 

Prepared by the Navy Medicine Scientific Panel 
Editor-in-Chief: LCDR Joshua Swift, joshua.m.swift.mil@mail.mil 

UNCLASSIFIED// FOR OFFICIAL USE ONLY 

14 

NSW00007826 

Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 206 of 325  PAGEID #: 4871



Department of the Navy Active Duty: Total COVID-19 Case Occurrence by vaccination Status• 
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•Data taken from: COVI D-19 Vaccination and Case Trends by Age Group. United States I Data I Centers for Disease Control and Prevention 
(cdc.gov) 
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Figure-' 

COMMON SCOURGE 
Despite most infections being mild, respiratory syncytial virus 
(RSV) hospitalizes millions of people a year• and can be deadly, 
especially in the very young and older people. 
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Chairman Garamendi, Ranking Member Lamborn, and distinguished members of the 

House Armed ServiGes Subcommittee on Readiness, thank you for the opportunity to appear 

before you today to discuss Navy mishap trends, our lessons learned, and the proactive steps we 

are taking to better understand and control 1isk, improve safety outcomes, and increase the 

combat effectiveness of our force. 

Our nation requires a Navy that is ready to deploy globally in defense of U.S. interests. 

2020 provided a su·ong example of how the U.S. Navy is executing that jmperative. While large 

portions of world activity were curtailed with the pandemic, the Navy's operational tempo 

continued at a high pace, highlighted by eight major Carrier Strike Group and Expeditionary 

Strike Group deployments. In 2020, Naval Aviation flew over 700,000 flight hours and Navy 

Afloat forces amassed over 23,000 total steaming days, In a number of instances, U.S. Naval 

Forces' deployments were extended to support high priority Secretary of Defense tasking. One 

such unit, the USS Nimitz (CVN 68) Canier Strike Group, returned last month from the longest 

aircraft carrier deployment in modem history. 

This performance strongly aligns with CNO Gilday' s message to the force: "Failing lo 

maintain (}Ltr advantage at sea will leave America vulnerable. Mission One.for every Sailor­

active or reserve, uniformed and civilian- is the operational readiness of today's Navy. " In 

alignment with this direction, the Navy is bringing a strong sense of urgency in addressing the 

critical topics of this hearing, working comprehensively to improve readiness generation 

outcomes and our safety culture. 
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Get Real - Get Better: Enabling a Culture of Excellence 

The Navy has learned hard lessons over the past few years from major mishaps. Our 

improvement path is aligned to the "Get Real, Get Better" approach-proven in the Navy's work 

to transfonn Strike Fighter readiness, improve private shipyard depot maintenance performance, 

and drive better outcomes in other key mission areas. The "Get Real" element demands rigorous 

self-assessment, strong characterization of current performance, and detajled root cause analysis 

to identify the conditions or behaviors that led to a mishap. This "Get Real" element illuminates 

performimce and capabilitjes as tbey are, as actually measured, rather than what leaders aspire 

performance to be. The '·Get Better" element applies these root cause insights to develop, 

implement, and track action plans that drive improvement in the organization's operational and 

safety performance, using a strong cadence of measurement and accountability. 

A recent example is the Navy's response to the 2017 USS Fitzgerald and USS John S. 

McCain mishaps. Two major reviews - the Comprehensive Review (CR) and Strategic 

Readiness Review (SRR) - identified root causes of tbe mishaps and made 111 

recommendations aimed at driving Navy readiness improvement and preventing such 

consequential mishaps in the future. 

The Navy's Readiness Reform & Oversight Council (RROC) executed action plans to 

address all 11 l CRJSRR recommendations with a governance structure to monitor and measure 

progress. With the support of this committee, the Navy invested in and employed meaningful 

refonns in how we man our surface fleet, train our crews, schedule and execute workups and 

deployment, and how we egwp and maintain our surface force. 

Improvements have been made in (1) Surface Wrufare Officer training; (2) Use of ship 

simulators to train shipboard teams in Navigation, Seamanship, and Shlp Handling; and in 
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Combined Integrated Air and Missile Defense and Anti-Submarine Warfare n·aining; (3) 

Readiness for Sea Assessments; (4) Force Generation Models; (5) Shipboard manpower 

requirements; and (6) Comprehensive Fatigue and Endw·ance Manageme11t Program. 

This structured "Get Better" approach requires ongoing measurement of improvement 

self-talk against actual performance. Specific examples of measured outcomes include: (]) 

Establishment of Commander 7th Fleet (C7F) weekly Fleet Management Coordination Board, 

which more closely manages OPTEMPO: (2) Type Commander (TYCOM) semi-annual 

assessments of Basic & Advanced Phase performance versus entitlement, where for 2020 both 

Commander, Naval Air Force Pacific (CNAP) and Commander. Naval Surface Force Pacific 

(CNSP) completed 100% of Basic Phase training within entitlement (CNSP up from 38% in 

fiscal year 20 19); (3) Readiness generation improvements where 100% of forces deployed with 

full readiness certifications; and (4) Forward Deployed forces achieving a 0% ce11ification 

expiration rate, compared to 2015-20]7 rates of 6-40% expiration. 

USS Bonhomme Richard 

In July 2020, USS Bonhomme Richard (BRR) suffered a catastrophic shipboard fire 

during a maintenance period in San Diego, CA. The BHR fire marked the 15th significant fire 

onboard a U.S. Navy vessel in the past 12 years, demonstrating that previous leadership 

interventions of the type the Fleet Commanders aggressively employed following the BHR fire 

have not in the past resolved root causes sufficiently to drive enduring change in the frequency of 

shipboard fire mishaps. Early this year, I directed the Fleet Commanders, working with the 

Naval Safety Center, Naval Reactors, Naval Sea Systems Command and Naval Installations 

Command, to conduct a detailed review of these shipboard fires .. The goal is to illuminate 
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systemic issues regarding the standards, culture and environment driving daily discipline in 

shipboard stowage, cleanliness and readiness, and to recommend actions that establish the 

necessary culture and practices required to change Navy fire safety outcomes in an enduring 

way. This probe into systemic root causes of long-term shipboard fire safety performance 

completes in July and is designed to provide a foundation to broadly improve all Navy safety 

performance outcomes. 

Class A Aviation Flight Mishaps 
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Naval Aviation and the Naval Safety Center have fully reviewed the analysis and 

recommendations of the National Commission on Military Aviation Safety (NCMAS) that 

examined mishaps between fiscal year 2013-2018. The U.S. Navy is working closely with the 

Department of Defense to provide a department wide response to NCMAS. In the interim, Naval 
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Aviation continues the work to continually improve our safety cultw-e. In 2019, Naval Aviafion 

had its best year in the last decade for total mishaps (287 Class A-D mishaps/ 33.8 mishaps per 

100,000 flight hours) and was the first time in 10 years where total mishaps did not increase. 

The 2020 A-D mishap totals dropped to 280 and there were zero Class A fatalities, while the 

overall mishap rate (36.4 per 1000,000 flight homs) was slightly higher than 2019. Class C 

Aviation Ground Mishaps (AGM) were the driver of the increased mishap rate in 2020. 

Aviation Ground Mishaps: As part of Naval Aviation's Culture of Excellence 

Campaign. Naval Aviation began a campaign in 2020 to deep dive root causes of AGM, such as 

procedural compliance and human factors. Naval Aviation is leveraging data analytics, training 

and leadership intervention to bend the curve on AGMs. Specific initiatives include: 

( I) Fleet Readiness Analytics Group (FRAG): The FRAG is applying internal and 

external data analytics to identify trends, readiness impacts and drivers associated 

with mishaps. The PRAG is aligned with our maiutenance, safety, and operations 

processes to identify catalysts that can enable positive change. 

(2) Safety Support Gr<)Up (SSG) Pilot: Naval Aviation is executing this new program 

where TY COM, Wing and Naval Safety Center subject matter experts conduct no­

notice quality assurance visits to flight lines and commands. 

(3) Maintenance ASAP: Implemented as a daily feedback tool to provide squadron 

leadership with insight into maintenance practices, risks and improvement 

opportunities in their commands. 

Physiological Event (PE): In 2017, the U.S Navy temporarily grounded our fleet of T-

45 trainer aircraft after a se1ies of unexplained Physiological Events (PE) where instructors and 

students reported hypoxia-like symptoms during flight. In response, the Navy stood up the 
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Physiological Episodes Action Team (PEAT) to study PE and implement improved safety 

equipment and training to avoid hypoxia events. This comprehensive work led to mechanical 

fixes, increased aircrew education, and PE specific policy changes. As of March 2021, T-45 PE 

rates are down 94% since July 2017, and F/A-18 and E/A-18G PE rates are down 77% since 

November 2017. 

Class A USN/USNS Afloat Mishaps 
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Figure 2. Navy Surface Force Class A Mishaps (Afloat) 

Surface Force Safety Update 
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The Surface Force overaIJ mishap rate is also trending down, benefitting from increased 

reporting of lower-level events and near misses to raise risk awareness. Between 2011 and 

today, surface force hazard reports (HAZREP) and lessons learned annual submissions have 

increased from 108 annually in 2011 to six times that number in 2020. This increase in risk 
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awareness is having a positive impact on the surface -community's safety culture. Additionally, 

the sutface fleet has developed and implemented key safety initiatives to address better crew 

coordination, improve decision-making and better manage crnw fati gue to include: 

Afloat Bridge Resource Management Workshop (ABRMW): ABRMWs are 

underway events where senior community leaders train ship leadership from theory to practice 

on operntional safety fundamentals, and observe how Commanding Officers make day-to-day 

risk decisions. Since 2018, ships that completed ABRMW have had zero Class A orB mishaps. 

Fire Safety Assessment (FSA): After the USS Bonhomme Richard fire, the Surface 

Fleet TYCOM developed and executed a no-notice/after-hours Fire Safety Assessment (FSA) 

program with Senior Department of the Navy civilians and post major command officers (0 -6). 

The FSA program puts TYCOM experts on ships and provides a real-time picture of current 

shipboard fire-readiness across the waterfront. In an FSA, TY COM Poree Safety and Force 

Damage Control Assessment (DCA) leadershjp assesses ships in no-notice visits. Since program 

inception in September 2020, the Navy has identified and corrected deficiencies during 56 

assessments, 

Operational Safety Risk Indicator (OSRI): The mission of OSRI is to assess 

comprehensive safety and readiness (Man, Train, & Equip) indicators of surface ships to meet 

operational tasking. OSRI serves within existing command structures to facilitate effective use 

of resources, collaboration to achieve mission effectiveness, and streamline decision-

making. The goal of OSRI is to provide: (1) Consistent cross-stakeholder information flow by 

working from the bottom-up and holizontally to avoid stope-piped infonnation; (2) Improved 

process discipline; (3) Integrated, consistent, and hierarchical n1etrics; (4) Full transparency of 

data, infonmrtion, and activities; (5) Data-informed recommendations for risk mitigation, 
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jncluding re-apportionment of resources, recommended intervention points, and key actions; and 

(6) Integrated and effective governance of data collection/maintenance, data analysis, and data 

sharing to work across different commands, sustain operations, and develop new predictive 

models as new information and methods are introduced. 

Submarine Force Safety Update 

Mishap Rates• Improving: From 1980 to 2010 our submarine force averaged 

approximately three collisions, allisions (striking a stationary or non-moving object), and/or 

groandings per year. From 2011 to 2020, they averaged less than one per year, and in 2020, 

there were zero collisions and/or groundings. 

Learning from ''Near Miss" Events: The Subma1ine Poree uses an innovative, near 

mhs analysis approach to improve safety across the fleet that includes: (1) Leveraging a 

Windows-based "singular repo11ing" structure; (2) Analysis of near misses and near miss trends; 

(3) Providing near miss briefs to Flag leadership, staffs, and operational units; (4) Tracking 

briefing outcomes through a rigorous Force Improvement process. The trends are analyzed~ 

briefed to leadership, and shared with all submarines and suppott staffs. 

Conclusion 

The intensified nature of the military competitive environment drives the Navy to 

aggressively improve status quo practices and behaviors in order to remain the most ready and 

lethal Navy in the world. We are working hard to identify and attack mishap drivers and root 

causes, to instill a strong culture of near miss reporting and learning, and to implement 

djsciplined approaches to measure performance, identify precursor events, and coO"ect off-track 

perfonnance. I look forward to the continued partnership with trus committee to continuously 
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improve readiness and keep om Sailors safe, and to ensure our Navy is properly and predictably 

resourced, manned, trained and equjpped to answer the nation's call. 
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EXHIBIT 

Morbidity and Mortality Weekly Repor1 ~ 
Notes from the Field 

Outbreak of COVID-19 Among a Highly 
Vaccinated Population Aboard a U.S. Navy Ship 
After a Port Visit - Reykjavik, Iceland, July 2021 
Tammy E. Se.rvit-s, MD 1; Eric C. Larsen, MD1; Rodney C. Lindsay, MPH1; 

Jonachan S. Jones, MSl; Regina Z. Cer, MS2; Logan J. Voegtly, MS23; 
Marchew R. Lueder, MS2,3; Francisco Malagon, PhD2,3; 

Kimberly A. Bishop-Lilly, Ph.02; Asha J. Riegoded.ios, MSPH4 

On July 27, 2021, a fully vaccinated* crew member on a 
U.S. Navy ship who had been symptomatic with cough and 
congestion for 4 days was evaluated in the ship's onboard 
medical department and received a positive test resultt for 
SARS-CoV-2, the virus that causes COVID-19. The ship 
had approximately 350 personnel on board§; COVID-19 
vaccinacion rate was >98%. 'J The ship had been on an 8-week 
deploymem with port visics in Norway Quly 13-14) and in 
Reykjavik, Iceland Ouly 18- 21). ~cal distanc­
ing mandates on the ship were~e at sea but were 
immediately reimplemented upon idenrificacion of cl1e crew 
member's positive test result. During the deploymem, person­
nel had permission ro go ashore only during the Iceland port 
visit and only if they were fully vaccinated. Before July 27, no 
one bad been evaluated at the onboard medical department 
for respiracory symptoms. Although reported COVID-19 
incidence was low in Iceland just before the port visir (17.5 
per 100,000 population on July 18), incidence increased 
approximately elevenfold, ro 219.5 per 100,000 on July 27 
with emergence of rhe B.1.617.2 (Delea) varianr.*"' At ilie 
onset of che COVID-19 pandemic, ourbreaks on some U.S. 
Navy ships led to attack rates greater rhan 25% (1) of the crew 
in the confined environment. In this outbreak during Delta 
variant predominance, the combination of a high vaccination 
rate with prevenrion strategies resulted in a lower (6.3%) attack 
rate of COVID-19 than seen at me onset of the pandemic. 

After identification of the initial case on July 27, all ship 
personnel were notified to report to the onboard medical 

• Fu!Jyvaccinaced was defined as 2 weeks afccr receipt of a single dose of Ad.26. 
COV2.S Oanssen Uohnson &Johnson)) vaccine or rhe second dose of eirbcr 
BNT162b2 (Pfizer-BioNTech) or mRNA-1273 (Moderna) vaccines. 

t The Abbott Bi.naxNOW COV1D-l 9 Ag Card rapid anrigui tesr was used to 

test personnel aboard rhe ship. During rhe deploymenc, personnel evaluated 
ar the clinic for COVID-19-lik.e symptoms were rested when seen by the 
ship's medical deparcmenr. 

§ During July 18-Augusr 3, rhe toral number of crew members Aucruared 
between 346 and 355. 

~ This oucbreal< occurred l mooch before the August 24, 202 1, memo by rhe 
U.S. Secretary of Defense mandating va.cciaes in service members. However, 
personnel were nor authorized co depart the ship for liberty wichout being 
fully vaccinated. 

·• hrrps:/lwv,w.covidJsldaca/ (Accessed December 16, 2021) 

depar~ment if they had any COVlD-19-like signs or symp­
toms, 1 t resulting in diagnoses of an additional 11 COVJD-19 
cases mac day. The ship immediately instituted prevention 
measures, including mask use, physical distancing, increased 
cleaning, isolation of the 12 initial patients, resting of 69 close 
cooraccs,§§ and resting and quarantine of six unvaccinared 
persons (rwo of whom were also close contacts). On July 28 
and 29, six additional cases were idenrifted mrough testing. 
Nasal swabs from these 18 persons with positive antigen test 
results were sent off the ship for reverse transcription-poly­
merase chain reaction (RT-PCR) testing and all were positive 
for SARS-CoY-2.!'J Further analysis determined 17 of the 
18 specirne.ns were Delta variant AY.9 lineage; 16 of rhe 17 
were identical.*** During this same time frame at rhe end of 
July, DeltaAY.9 was identified in 8% of specimens in Iceland 
and fewer man 1 % of specimens i11 Norway and rhe United 
Stares. ttt The 18 J._nfecre.d..persons were remm:ed from rhe 
ship on July 31 to reduce the ship's healili care requirements 
and to prevent furmer transmission. Four additional cases of 
COVID-19 were idenrifi.ed during August 1-7 (including 
three diagnosed aboard the ship and one poscdep1oyment) 
with onset July 28-August 5. The overall attack rare was 6.3%. 
The ship returned to its home port on August 3, concluding 
its deployment as scheduled. 

Among the 22 infected personnel identified, all were fully 
vaccinated · st (91 %) were aged 

<40. years (average age= 30.2 years). No patienr require .os)-
picalizarion or su leme o en and no deaths occurred. 

e ore the outbreak was idenrified on J y , 13 (59%) o 
the 22 infected personnel had been symptomatic for a median 
of 3 days (range= 1- 5 days) aboard the ship with no mask­
ing or physical distancing protocols in place (Figure) . During 
the 15-day outbreak period Quly 22-August 5), 91 personnel 
received rapid antigen testing. 

tt Fever, chilh, rigors, myalgia, headache, sore rhroar, loss of casre or smell, 
cough, shortness of bream, or difficulry breathing. 

§§ A close conracr was defined as anyone wirhin 6 feer of an infected person 
for a cumulative rocal of 2: 15 minutes within a 24-hour period. 

'1 Samples were seat to the U.S. Naval Hospital in Rora, Spain, for RT-PCR 
testing11od then sent ro Naval Medical Research Cencer- Frederick on Fort 
Derrick, Maryland, for genome sequencing and phylogenetic analysis. 

••• One of the 17 Ddra va.rianc sa.mples had an additional mutation io ORF 1 0 
(G2964ST, ORF I 0) resulting in a lysine versus a valine aramino acid V30L. 
The final sample wa.~ nor a.ssigned a lineage because ofinsufficicmconsensus 
genome length. 

ttt Reported data from Outbreak.info'sAY.9 Lineage Reporc.hcrps;//ourbreak. 
infolsituacion-reporrs?pango%C2%A0=%C2%A0AY.9&loc%C2%A0=o/o 
C2%A0ISL&loc%C2%A0=%C2%A0NOR&loc%C2%A0=%C2%A0US 
A&,;elected%C2%A0=%C2%A0ISL&overlay%C2%A0=%C2%A0false 
(Accessed December 31, 2021). 

US DepartmPnt nf HP<!lth and Human SPrvic~/(pnter5 for Oise,,<e Control and Prevention MMWR I Feorua,,, ,e.20.22 I Vol. i1 1 No. 7 
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'( ~ Mo,b;d;ty aod Mortalltj/ We,kly Report 

Only one case was idenrined > 14 days after the Iceland pore 
visit, demonstrating ve limited s d of infectio es it 
exposure to symptomatic personnel for a median of 3 da sin 
t e con me s 1p oard spaces. In previous U.S. Navy ship­
board outbreaks, before COVID-19 vaccines were available, 
S.@ZS-CoV-2 spread was rapid and extensive, with arrack. 
rates of 2(i6% (1,271 of 4,779 personnel) on one ship.,Ll) 
and 36.3% (I 21 of 333) on another (Navy and Marine Corps 
Public Health Center, unpublished data, 2020). These attack 
rates were approximately four and six times higher, respectively, 
than char described in this report. 

Summary 
What is already known about this topic? 

At the onset of the COVID-19 pandemic, outbreaks on some U.S. 
Navy ships led to attack rates >25% in the confined environment. 

What is added by this report? 

During July.202-l;-an,eutbi:eak~artant-abo. a U.S. Navy 
s ip after a port visit in Iceland resulted in a 6% attack rate. The 

· ' o ulation was >98% immunized, and althou h reven-
tion measures (e.g., mas c eaning, and distancing 
procedures) were relaxed during the underway period, they were 
reimplemented upon identification of the first case. 

What are the implications for public health practice? 

Vaccination, in combfnation with other prevention strategies, 
resulted in a much lower attack rate of COVID-19 than seen in 
the early months of the Ji>andemic. 

The findings in this report are subject to at least four limi­
tations. First, shipboard testing was limited to rapid antigen 
testing, which has a lower sensitivity than RT-PCR testing in 
asymptomatic persons (2). Second, testing relied on persons 
to report symptoms and close contacts, which is subjecr to 
recall bias. Third, this was an outbreak of Delta variant and 
findings might not be applicable to B.1.1.529 (Omicron) or 
other variant outbreaks. Finally, this outbreak occurred in a 
highly vaccinated, young, healthy population, thus limiting 

--&> .................. ·,.,.,.bi,J.i.i'Ef4')...[QJ:!..filera!L.U..~~~efh----
This outbreak in the enclosed environment of a ship suggests 

that high vaccination rates, in combination with COVID-19 
prevention measures, can substantially reduce the spread of 
SARS-CoV-2, despite the high ua.nsmissibility of the Delta 
variant and introduction of SARS-CoV-2 into a congregate 

nfections a 
which is expected (3), but symptoms were mild. Vaccination, 
in coordination with mult1component prevention strate­
gies, are critical to limiting SARS-CoV-2 transmission and 
COVID-19-related illness. 
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FIGURE. Date of symptom onset or specimen collection* for COVID-19 cases identified during an outbreak on a U.S. Navy ship (N = 22) -
Reykjavik, Iceland, July-August 2021 t 
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* Whichever occurred earlier; for all but one case, symptom onset preceded specimen collecti'on. 
t Prevention measures included mask use, physical distancing, increased cleaning, canvassing for mild symptoms, and increased testing. 
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U.S. Navy Aircraft Carrier Prevents Outbreak ,;1t 

Sea in Midst of COVID-19 

CDR Veronica E. Bigornia, MD, MPH, MC, USN 
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EXHIBIT 

to 
ABSTRACT 
Background: 
The USS Harry S Trum 
and successfully retume 

:n1Cl.\18~wm Norfolk, VA i~ " with a crew of 5,461 personnel 
with zero cases o~ 

Methods: 
Senior Medical Officer's observations and description of the evolution of the pandemic, impact to the crew of the USS 
Harry S Truman, a nuclear-powered aircraft carrier, and the public health principles and outbreak prevention protocols 
used to prevent an outbreak at sea. 

Results: 
The USS Harry S Truman Carrier Strike Group was composed of 4.8 IO personnel from Carrier Strike Group 8, Harry 
S Truman, Destroyer Squadron 28, and Carrier Air Wing One. The medical department of 52 personnel was ~ 
up of doctors, physician assist \ nurses, independent duty corpmian. and hospital corpsman. Our escorts wer one 
deslrQ¥,er, crew size 308 and · ct·ew size 343, each with one igdependent du~man and one hosp1 
corpsman for medical staff. he total number of personnel was 5,461. all of whom returned to home port with no cases 
of COVID-19. 

Conclusions: 
Outbreak with a respiratory pathogen in the shipboard envi ronment could debilitate a crew and decrease mission 
effectiveness of a US Navy warship with implications to naLional securiLy. Prevention of an outbreak at sea requires iden­
tification an<l mitig:ition of vulnerabilities. testing capability for identification of the pathogen, preparation for quarantine 
and isolation for immediate containment. and commitment from the entire crew for success. 

The USS Harry S. Truman Strike Group deployed from 
Norfolk, VA, in November 2019 with a crew of 5.461 person­
nel and successfully returned to home port in June 2020 with 
zero cases of corona virus infection (COVID-19 ). As Senior 
Medical Officer, I saw a dedicated crew exercise an unyield­
ing, admirable commitment to the prevention of an outbreak 
ar sea from a rapidly evolving infectious agent. 

in Duqm, Oman. With no official guidance ilnd unreliable 
Internet access, I bad limited information on tbe extent of this 
threat but did !mow Oman had no known cases of this novel 
virus and a well-established public health infrastructure.? 
I recommended we proceed with our first libe,ty of tbe deploy­
ment after 60 days at sea. Our port call was uneventful due to 
controls placed over our population. Two hotels were autho­
rized with rooms and day passes Limited to a percentage of 
each department; a controlled system of shuttle transporta­
tion provided accountability for all sailors. The authorized 
location for the rest of the crew was pier side for a "sand­
box port call." We returned to Duqm in February for a second 
port ca!J with the same arrangements; only this time, the threat 
bad evolved into COVID-J9, a new disease caused by severe 
acute respiratory syndrome coronavirus 2. 1 There were two 

We were operating in the northern Arabian Sea when 
reports began of an outbreak of severe respiratory illnesses 
in China in December 2019. 1 In early January, the agent 
was identified as a coronavirus and named novel coronavirus; 
by January 30. 2020, the WHO declared a global emer­
gency with cases throughout Asia, Europe, and the United 
States. 1 In mid-January, we were preparing for a port call 

USS Harry S. Trumun, Naval Air Forces Atlantic, FPO, AE 09524, USA repo11ed cases in the Omani capital city of Muscat, several 
Toe views expressed in this aniclc are those of the au1hor and do not hundred miles away, associated with travelers from Iran:2 

neressarily reflect the llfficial policy or posi1ion of the U.S. Navy, the I deemed the risk low based on the absence of local cases, 
Department of Defense, or r.he U.S. Government. 

I am a military service member. This work was prepared as part of my offi- and O rr-ca11,\l'",U;"1Ig";fftfUJleverttful:--------=:::--..;;~-
cial dutie.s. Title 17, U.S.C., §105 provides that copyright protection under On March 11, 2020, the WHO upgraded COVID-19 to 
thls title is not available for aqy "'Ork of the U.S. Government. Title 17 pandemic status, 1 merely a week since we left what would 
U.S.C., § IOI defines a U.S. Government work as a work prepared by a be our last visit to a foreign port. There was no guidance 
military service member or employee of the U.S. Government as part of th "-<mt.fu~ll,i.s;.J.1110l'eG<8EHWed.~~t:iurr;-amtt"W1~[nee~s~·o~eeaa~vi-i­
person's oflicial duties. 

doi:https://dol.org/l0.1093/milmed/usab!07 sor afloat as the public health authority for the strike group. 
Published by Oxford University Press on behalf of the Association of Mil- Using what resources I cou Id access, a plan tailored for the 

itary Surgeons of the United States 2021. This work is written by (a) us shipboard environment was developed, focusing on our points 
Government employee(s) and is in the public domain ln the US, 
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Insidious Modeling Results - COVI D-19- Form Ill Outbreak Epicurves 
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FIGURE 1. Early model results provided to rhc author demonstrating ou tbreak progression onboard capital ships (CVN/LHA/1..HD) using crew size and 
configuration of USS Harry S, Truman. This early model was discovered to have an crronhat extends the ourbreak in rime as the CDC rabies were misinterpreted 
and the latent period (non-lnfcctlous-mode ~3 days) con fluted 1vi1b the incubation period (pre-symptoms- mode ~ S days), adding 2 days to each disease 
generation. Corrected results indicated that the disease will rarnp up quicker than ihe chan indicates and will take less time to "bum through .. the ship, 
rewming to operations more rapidly lhan indicated by the curves. Model results at the Lime indicated that qunrantine was effective al slowing the disease bur 
unsustainable in large outbreaks as nearly the entire ship qulckly eads up in quaranline. This early effort hims al this outcome, and the quarantine burden 
became more apparent in later modeling efforts. 
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of vulnerability to COVID- 19. Humans were the known the first time, social distancing as allowable, and sailors lirer­
primary vector, and a!! arrivals were screened, in our 6igbt ally following the visitors and sanitizing passage ways and 
2eck battle dressing station wiili travel history questions and handrails as they transited to and from the b1idge. We made it 
temperature checks. The C2 carrier-onboard-delivery bring- through safely and at the same time realized the usual social 
ing suppLies and inco11ling-fl.ei:sonne) was another vector, courtesies and customs must give way to the new normal of a 
and · ~gressed, we stopped receiv1rf'non-.....pandemic age, 
ess ntial personnel. Those deemed critical o sential to Evidence of virus surviving for up to 3 days on surfaces 
mJss10 o.wr.d on boarrJ.w.it ti ~Jud- resulted in spraying of packages with disinfectant and trans-

tt~✓ 
. 0 pre-embarkation quarantine for up to 21 d and testing fer to the aircraft elevator to air dry before moving down 

en it became available. Carrier-o~Md-deljvery aircrew into the hangar bay.-~ Personnel handling supplies were pro-
was not allowed into ~ip except for a dedicated tected with surgical masks, gloves. and band sanitizer to use 
facility followed by disinfection. We provided box meaJs for when complete with handling of material.__Medical evar.;.ua-:? 
consumption in the aircraft or on the flight deck while await- tions leaving to shOr.tf>OSed another vector for aircrew trans­
ing departure. The aircrews' final onboard landing ended in p,Qrtjng the patients then returning to s!!Jp. Infection control 
14 days of quarantine as we crossed the Atlantic. Our transit protocols for patient transfer and disinfection of the aircraft 
through the Suez Canal required three different sets of Egyp- cabin and equipment upon return were instituted, and a novel 
rian pilots to board, navigate for a distance of tl1e canal, then use of our radiation decontamination showers was tested on 
change out wjth the next set of pilots. Each change increased aircrew returning from a medical evacuation, who reported 
our risk. of exposure, but running aground was unacceptable. the water was extremely cold., but the best shower they had 
All parties took the preventive measures of weruing masks for on board. 
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U.S. Navy Aircraft Carrier~v~eak at Sea in Mids, of COV!D-19 

Heroic efforts were given to the prevention of an outbre 
at sea should defenses be breached. COVID-19 was rema1 a sea, r respon end our 

respiratory pathogen, transmitted nation from outside threats, while our loved ones fought the 
pandemic at bome.5 Preparing to join the fight on land, we 

· g data pr racticed social distancing, wearing masks, and routine dis-
y-ship"imrrca ection of high touch surfaces with diluted bleach solution 

· olation of symptomatic sailors, and quarantin ce a day by all hands. 
lose contacts would increase the probability of The USS Harry S. Truman Can·ier Strike Group returned to 
~ __,..,,.,,_ mber ofinfe · he east coast of the United States in June 2020 untouched by 

4 
• · • e pandemic. This was accomplished by the dedication of all 

nds, strong leadership exercising decisive action, and the 
nefit of lessons leame.d by our shipmates across the Navy 

ee-be fCU /'. nd around the world. We continue the fight in our home port 
ao~IH-i~ltttiutr"'ffl'Qlll.J:o..ai;~mf!ftt'7Cratt::-fttt:t£-1ffl'tic:il!!~D:m'~of No1folk, VA, cOJmnitted to keeping COVID-19 off our ship. 
aotine berthing was set up to accommodate 30 patients, with 
additional quarantine spaces identified to expand for the pro­
jected maximum of l 33 patients in quarantine and 16 patients 
in isolation based on the same model of a contained out­
break on a CYN.4 Protocols for care of patients in isolation 
and quarantine were developed with attention to habitabil­
ity, morale, food, and sanitation needs as well as medical 
monitoring while maintaining infection control practices. 

Rapidly augmented with equipment for RT-PCR detection 
of severe acute respiratory syndrome coronavirus 2 as well as 
21 other respiratory pathogens, we could identify the enemy 
with precision. Supplied with critical care equipment, surgical 
and N95 masks, gloves, gowns, thermomerers, and disin­
fectant ~ w.er~r:mt¾l- f0r-t1 different""batrre;-bt1r--a--eatt 
nonetheJess. The rules of outbreak prevention apply at sea and 
on land; with consistent, unyielding application of those rules, 
modified for the ship, we rotected our o ulation was 

cu t to soci 1stance in right quarters of a ship. lt was 
uncomfortable ro ask high-level visitors to submit to screen­
ing and temperature checks and possibly be denie.d boarding. 
lt was awkward to wear masks when we were a clean ship. 
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firmed COVID-19 Cases and Navy lnstallation(s) l l 

The pu~ . . al COVID-19 cases by country. To algn with the US National Guide Ines Three-Phased Approe:; '7"1 has been modified _ 
focus on the downwa-d ~tory of documented COVID-19 cases within a • stimated if1cidence of new cases per 100,000 owr 7 days wil be used as lhe primary indicator to determine rist< for each country. 

Numbers are reporte as 100 peopla. On.,, countries with 01er one case per 100,000 peopla are shov.n. Oluntries that are new to the report due to this qual ficalion will not have a Previous Report 
Risk Level 

To aign with the updated Ceflterfor Disease Ointrol and Prevention (CDC) mast<ing gu,danoe, indicatO<S have been inclJded in the report to determine whell ind00< mast<ing is requi"ed for al personnel based on lll'Bt or 
oommurity transmission. The metric: new COVID-19 cases per 100,000 persons in the last 7 days wil be cabJlated to assess lll'BI of oommunity transmission. 
Transmission vaues hal'8 been classified as: Low (0-9.99), • Medium (10-49. • Substantial (50-99.99), or • High (2: 100) to support decision-mlll<ing ""'8n enforcing indoor masking for al person_,i,' 

c__ : ./ 

ources update t ir previous week's data as new information is avai a le. o provide the most accurate informal 
updated average daily case values in the previous week report section. These revised numbers appear within parentheses in the pr 
and percent change. However, we retain the previous week's risk level regardless of revised numbers. 

Risk 
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Transmission 
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Guam (US territory) 12,029 44.65 690% ♦ 75.6% 

JICAGCe,rp BLAZ B 
NAVBASE Guam 8+ 
USNHGuam B 

lndiaJ 2.569 3.00 500% ♦ 62.0% 
lndone1ia• 1,576 0.09 12% ♦ 60.8% 
Japan• 1,370 0.69 431'1, ♦ 80.3% 

CFAOkina:wa B 
CFASa,et,o B 
CFA Yoko,«<• B 
JSA New Sanno B 
NAF/>J,ufi B 
NAFMi,awa B 
NSF C.'il" Gtn:ie B 
Singapore kta cooo1;neta, B 

Laos 1,601 11.97 -31% ♦ 50.8% 
Malaysia• 8,680 10.12 -11% t 79.4% 
Maldives• 18,220 35.67 64'1, ♦ 73.0% 
M<>ngolia 12,144 11.38 26% ♦ 68.1% 
Myanmar 83 0.31 -14% t 38.0% 
Nepal' 2,901 1.01 40% ♦ 49.1% 
Now Caltdonl, 4,605 10.45 59% ♦ 63.7% 
NowZn lond' 302 1.22 -8% . 77.6% 
Papua Mew GuinH 412 0.10 43% ♦ 3.2% 
Philippines• 2,656 4.22 3736% ♦ 50.5% 
Singa,pore" 4,866 8.99 63' .. ♦ 88.0'• 
South Korn• 1.276 7.76 -40% . 86.3% 

CFAChinhee B 
Sri L,nh• 2,764 2.21 -30% ♦ 74.4% 
Taiwan 72 0.11 175% ♦ 7 .5% 

17 
0 0.17 

23 0.00 1.S1 
18 0.00 0.04 

0.00 0.01 
79 0.10 0.93 
228 0.00 0.82 
163 0.26 3.59 f5.65) 

35 0.02 0.5 
53 0.00 0.08 
14 0.00 0.13 

6 0.11 17.35 
99 0.08 11.38 
50 0.03 21.74 
64 0.04 9.06 
36 0.01 0.36 

0.01 0.72 
99 0.00 6.56 

0.00 1.33 
0.00 0.07 

48 0.06 
14 0.02 
11 0.12 

71 0.08 
0.00 

79.0% 
52.6% 
75.6% 
91.8% 
84.0% 
84.8% 
73.3% 
60.2% 
74.9% 

59.7% 
55.2% 
79.5% 

50.8% 
79.2% 
72.9% 
68.0% 
30.7% 
35.2% 
63.3% 
77.5% 
3.1% 

50.5% 
87.0% 
85.2% 

74.3% 
78.1% 

~ 
NSW00007831 

Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 227 of 325  PAGEID #: 4892



18.19 

7,359 15.48 58% ♦ 40.211 112 0.06 39.011 
Andorra 32,843 457.51 16611 ♦ 73.811 183 0.19 73.211 
Annenia 11,672 2.5() -5211 ♦ 32.311 270 0.09 30.511 
Austria• 14,563 51.55 71% ♦ 73.311 154 0.18 72.511 
Azerbaijan 6,160 4.37 -45% ♦ 50.6% 84 0.11 50.3% 
Bth,rus 7,443 1 .01 -26% ♦ 52.011 60 0.17 14.78 43.0'11 
Btlgium• 18,890 128.67 111% ♦ 76.611 246 0.20 60.88 76.4% 
Bosnia and Herzegovina 8,944 2.4.08 7711 ♦ 27.1% 410 0.65 13.58 27.1% 
Bulgaria 10,921 49.56 13711 ♦ 27.611 447 0.99 20.46 27.6% 
Croatia• 17,833 113.34 57% ♦ 55.4% 308 0.92 55.0% 
Cyprus 15,711 362.83 56611 ♦ 74.2% 54 0.18 71.5% 
Oenrmrk• 15,478 324.46 6911 ♦ 82.811 58 0.19 82.0'11 
&tonia 18,56 78.26 7511 ♦ 63.7% 146 0.22 63.211 
Faroe Islands 13,990 381.05 31511 ♦ 84.5% 31 0.58 82.0'11 
Finland' 5,235 129.85 253% ♦ 78.5% 29 0.20 77.9% 
France• 16,839 304.39 26611 ♦ 78.6% 192 0. 2 77.8% 
Georgia• 23,658 53.84 -20% ♦ 34.6% 351 1.19 33.111 
Germany• 8,846 44.25 -3% .. 73.8% 136 0.30 72.8% 
Gibraltar' 27,138 338.66 158% ♦ 122.2% 294 0.00 122.1% 
Greece• 13,256 345.92 70111 ♦ 72.4% 202 0.65 71.1% 

NSA&uda&y 8+ 
Greenland 5,972 242.36 940% ♦ 71.2% 0.00 71.1% 
Hung..-, 13,113 29.92 -27% ... 65.1% 409 0.87 64.811 
Iceland 10,000 361.86 47011 ♦ 78.2% 12 0.08 83.8% 
Ireland• 18,125 400.77 29711 ♦ 78. 122 0.12 77.9% 
Imo!• 16,775 91.53 782% ♦ 71.1% 97 0.02 69.7% 
ttaly' 11,158 212.72 40911 ♦ 80.5% 228 0.28 79.5% 
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Latvia 14,743 51.57 30'11 ♦ 70. 242 0. 69.8% 
Liechtenstein• 16,858 103.38 -1211 ♦ 68.5% 187 0.75 68.211 
Lithuania• 19,186 70.64 25% ♦ 71.5% 271 0.65 70.8% 
luxombourg• 17,592 164.89 159% ♦ 73.211 149 0.21 63.71 72.3% 
Malta 12,984 240.71 320'11 ♦ 86.5% 110 0.19 57.37 85.0'11 
Moldova 9,354 10.05 13% ♦ 24.6% 255 2.34 8.92 24.6% 
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NSFO.ve,elJ B+ 
Ruaian Federation• 7,133 12.41 -34% ♦ 50.7% 210 0.57 4B% 
San Marino 26,021 436.55 136r, + 71.711 303 1.68 71.4% 
S.rbi, 15,029 37.68 189% ♦ 49.211 146 0.27 47.9'1. 
Slovakia• 25,394 58.33 -3911 ♦ 49.9'1. 308 0.71 49.611 
Slovenia• 22,849 100.27 7511 ♦ 60.2 271 0.36 59.811 
Spaint 14,812 241.29 261'1. ♦ 85.4% 192 0.15 83.7'1. 

NAVSTARofa B• 
~don" 13,703 101,92 188% ♦ 76.4'1. 153 0.10 76.0'1. 
Switztrland' 16,563 213.41 11111 ♦ 68.6% 143 0.22 68.211 
Turkey• 11,651 60.52 17311 ♦ 67.0% 100 0.20 66.711 
Ukraine 8,781 9.42 -41)11 + 3H% 234 0.48 15.71 33.3% 
Un~od Kingdom• 20,533 270.83 10911 ♦ 76.0 2 . 5 129.29 75.6% 
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416 0.08 3311 ♦ 10.4'1. 19 0.06 11.0'1. 
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4.51 1189'1, ♦ 0.01 70.5'1, 
0.18 -51'1, ♦ 12.5A 1 0.02 6.5% 
0.00 0'1, ♦ 38.0'1, 1 0.00 44.9'1, 
25,95 840'1, ♦ 99.0'1, 22 0.01 2.76 99.0% 
0.32 -43'1, ♦ 55,4'1, 0.00 0.56 54.7'1, 

35 0.01 o~ 1.811 0.00 0.01 1.811 

6,768 77.93 831'1, ♦ 39.811 184 39.6'1, 
Bwmuda 11,010 97.73 55611 ♦ 74.7% m 74.4% 
British Virgin lslonds 12,533 328.10 146611 ♦ 60.6% 133 60.3'1, 
Canada• 1 105.73 32011 ♦ 83.6'1, 82 82.9'1, 
Me>:ico• 3,158 8.16 383% ♦ 62.9% 235 62.911 
Puerto Rico (US temtory) & - 10,663 269.03 343'1, ♦ TT.3'1, 10,663 76.511 
Turks and Caico1 l1land1 9,374 104.89 800% ♦ 74.5% 68 74.511 
United Shtes~ 17,535 174.65 278% ♦ 73.911 253 72.6% 

Soe C0\11D19Sfate 
Surveill•nce Modica/ kitol 

11,847 98.10 178'1, + 66.6'1, 40 66.6% 
Antigua and Barbuda 4,625 33.43 847'4 ♦ 63,111 123 63.0% 
Argentina• 13,210 114.67 849% 84.111 262 82.6% 
Aruba 22,840 699.33 1794% ♦ 79.2'1, 171 78.7% 
B>rbados 10,515 105.23 686% ♦ 54.2% 92 54.0% 
Belize 8,879 93.81 1406'1, ♦ 56.8% 155 56.7% 
Botivia 5,486 56.99 22911 ♦ 50.2% 172 45.5% 
Brazil" 10,580 4.01 15411 ♦ 77.8 294 77.4% 
Cayman Islands 14,629 246.81 294% ♦ 88.1% 18 88.1% 
Chio• 9,573 8.52 30% ♦ 90.2% 207 89.4% 
Colo .. 10,3 23.00 5111% ♦ 74.9% 259 73.9% 
Cosl.11 Rica~ 11,458 22.24 1311% ♦ 76.9% 146 76.6% 
Cuba 8,551 4.91 705% ♦ 92.311 73 91.211 

NAVBASE Guantanamo Bay B 
Oorrinlca 9,824 101.98 19711 ♦ 42.611 65 40.5% 
Oorrinic.an Rtpublic ,039 23.20 1241% ♦ 63.4% 40 63.2% 
Ecau1dof 3,184 8.42 115% ♦ 79.2% 194 0.03 78.5% 
8 Salvado< 1.891 0.71 -10'1, ♦ 68.811 59 0.01 0.79 68.6% 
Falkland Islands 2,800 4.76 NA 74.6% 0.00 0 74.6% 
Grenada 6,340 139.29 17990% ♦ 36.511 179 0.00 0.77 36.3% 
Guatem.ila 3,593 4.11 207% ♦- 36.0% 92 0.01 1.34 35.2% 
Guyana 5,290 39.77 608% + 52.0% 135 0.16 5.62 51.4% 
Haiti 233 0.35 400% ♦ 1.1% 0.01 0.01 1.0% 
Hondwru 3,893 0.00 -100'~ ♦ 48.9'1, 107 0.00 0.1 49.0'1, 
Jamaica 3,293 19.95 1346% ♦ 24.1% 84 0.09 1.38 23.8% 
Montserrat 1.520 88.57 2997% ♦ 31.111 20 0.00 2.86 30.7% 
Nk:uagua 268 0.09 ·18% ... 72.811 0,00 0.11 69.1'1, 
Pan~" 11.856 41.60 462% ♦ 69.2'1, 175 0.07 7.4 69.0% 
Paraguay 6,692 11.38 547% ♦ 48.111 236 0.08 1.76 47.7% 
Pon1• 7,105 13.43 146% ♦ 73.5% 624 0.15 5.45 71.5% 
Saint Kilb and Nevis 6,583 153.91 4297% ♦ 51.7% 53 0.00 3.5 51.3% 
Saint Lucia 7,636 44.03 683 ♦ 30.311 167 0.78 5.62 30.1% 
Saint Vincent and the Grenadines 5,441 24.32 210% ♦ 3 .1% 75 0.26 29.8'1, 
Suriname- 9,531 82.25 1500% ♦ 44.3% 205 0.10 44.1% 
Trinidad and Tobago• 6.754 34.65 -29% ♦ 51.0% 213 1.52 50.2% 

12,289 62.41 57011 ♦ 79.5'.4 179 0.05 79.3% 
1,563 0.85 -4 64.1% 19 0.01 64.1% 

512 0.92 48% ♦ 15.8% 15 0. 2 15.7% 
Angola 272 3.66 618% ♦ 22.6% 6 0.01 21.4% 
Benin 216 0.71 7000% ♦ 14.6'1, 1 0.00 10.9% 
Bobw.lna• 9,638 59.34 36% ♦ 48.6% 106 0.08 47.0% 
B"ridna Faso 92 0.71 173% ♦ 5.2% 0.01 2.1% 
Burundi 278 5.84 122% ♦ 0.0% 0.00 2.63 0.011 
Cabo Vordo 8,362 156.94 5387'1, ♦ 53.9% 65 0.10 2.86 53.9% 
Cameroon 423 0.00 -100% ♦ 3.1% 7 0,00 0.2 3.0% 
Central African Republic 262 0.88 NA 9.1% 0.00 0 9.1% 
Chd 39 0.43 NA 1.7% 0.00 0 1.711 
Comoros 856 20.82 1083% ♦ 37.8% 19 0.08 1.76 31.8% 
Congo 395 3.15 179% + 13.011 7 0.01 1.13 13.0% 
CongoDRC 92 0.85 -31% ♦ 0.3% 0.00 1.2.3 0.2% 

NSW00007833 

Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 229 of 325  PAGEID #: 4894



Equ-atorb.l Guin&a 

Eritr .. 
Bhiopia 

Gabon 

Ghana• 

Guinea 
Gulnea..Sisnu 
Ktnya• 

Lnolho 
Liberia 
llbya 
Madagascar 

Mali 
Mauritania 
lburitius• 
Morocco 

Namibia' 

Niger 

Rw>nda 
Sao Tome and Principe 

S.neg;ar 
S.ychellas 

Sonulia 

Soulh Afrlca• 
South Sudan 

Sudan 

hnzanfa 
Togo 

Tunisia 

Zambia 
Zimbabwe 

1 All taeW dulh rimbers are reported• p« 10Ct<. people, 
-=- (WyCoi:ntriH lllithov• 1 pit' 100Klohluu, are chOWlll'I. 

2.52 4100'1, ♦ 
0.87 6111 ♦ 
3.33 350% ♦ 
17.95 12.0'1, ♦ 
1.46 630% ♦ 
3.19 538'1, ♦ 
2.26 N.A 
0.41 583% ♦ 
4.18 43'1. ♦ 
12.13 -3S% t 
1.66 564% ♦ 
8.62 15% ♦ 

1.14 42% ♦ 
3.37 24% ♦ 
1.72 213% ♦ 

11.80 1129'1, ♦ 
3.48 15% ♦ 
7.24 1107% ♦ 

9.72 158% ♦ 
21.87 -41% ♦ 
0.17 467% ♦ 
0,36 .2 t 
9,11 449% ♦ 
14.29 7045% ♦ 
1.82 1922% ♦ 

249,13 63711 ♦ 
0.76 300% ♦ 
0,67 64411 ♦ 
14.92 •52% t 
0.90 •25% t 
0.25 -4'1, t 
0.31 675% ♦ 
6.35 630-:. ♦ 

11.34 500% ♦ 

3.64 65~-'i + 
21.08 260% ♦ 
11.23 .55'1, ♦ 

-> Cutn Hta'th PrcbcliCf'l Ci:ndcion (HPCON) Slain indicMed P• Pubk Hitaltt &riergtiq Mimgirnenl (PHEM) 0o0 ln,tnrtiM 6D0,03, 
' Dalt Counl:cW.Ur.1dwith 1 wut lotal~•raged tN• 7 d,y1-.. 
!. Arrows ,MWi'icruu,. dw .. u , ltld M dwQe cl the p«cel'C Ctlaf'lO' vdJe: 

17.211 

0.0% 
7.SII 
17.211 

10.0% 
18.2'1, 
17.7% 

19.4'1, 
12.7'1, 

30.1% 
19.6'1, 
26.6% 
2.911 
7.6% 
4.311 
29.0'1, 

74.4% 
66.0% 
26.811 

15.611 
2.011 
4.911 

57.3% 
38.7% 
7.911 

83.3% 
9.2 
7,4'1, 

31.8% 
2.0'1, 
8.911 

16.4% 

58.3% 
17.7% 

4.31\ 
27.4% 

t- lws h'tr,IQ•d~c••ccrnpa.14toth1 p,t",IIOUI: report ♦ mu• a.'•f"IOI dlll,,c•HC<ITIJIMed lolhlp,mou, repof'I: • nocharg111iiaver.19'dliityusesc~11edtothe l)ffl'iMrepCll't 
~ (no arrow) !Mans th pnlliou, 1eport haidO wer9 d#ilyc••· 

13 0.00 

2 0.02 
0.01 

13 0.01 
15 0.01 

4 0.01 
0.00 

0.00 
10 0.01 

32 0.05 
6 0.00 
85 0.14 

0.02 
13 0.03 

0.01 
19 0.04 

19 0.00 
41 0.01 
7 0.03 

147 0.32 
0.00 

2 0.00 
11 0.01 
28 0.27 
12 0,00 

137 0.00 

0.00 
0,00 

156 0.15 
1 0.00 

0.00 

0. 
0.01 

219 0.08 
0.01 

21 0.04 
3 0.15 

~ COC ~~ • n.altfet QO'M'll.Mytr~.and rtec<ffltndl .a ~opltwtial'nwiiksfflnlrln1,Jriuio111eachnthe ,~ta ntialr.,.,,1. MukGlid.aruf« •oo0 lnst.aURM.and Qher Faefli• dtt.,asthM ail OoO 
pmomel shtAJldtcmjirwithCOC',m;ub,gglidanc1. SN sOWt• ti iriorna~fotmoftinfotmaoort 
' 8lri Rid: Lwelsf,om Pl'~ report i,dc1t,thMtht tounCIYis newtolhis1~ cile lome,tingmintTV1'\S,Clu,ioncd.-i1 of100 tml cM.u. 
' 0.. tothetomp, :dyof cobding aceurat.a rtaftint data on 1h11 fflpffli ofC0ti019, c.,.,,d411Chm.rnbenc0f6\ieto be ref'Ndwito f~we•h. D.,e to this, insih:alkris w.+i.re arwiHdrunbtr forth• prMCIIXMrii 
is d"lffemithlln the ~111.llWK report•d in theprmou& rtpoil., U. r.visedrunbtrtlflelu""i:lwi!Nn ttwi~•rthtusO. Toil rwiud runberk UHd inhcmil.ation,for bend arrd petnrtc~. 
Alteris.k(")next to c.<Uilrynan• indclll:•lti.ll lhe omicPGnv#rarthu bNndtl:111ctedin cotr1try. 
Carrot("')i'ldc1te1dtatioosv.h1re1eportingddat.ato,ourt•hlisbeenfi.tay•d. 

Masking Indicators• Transmission Classification 
(New cases per 100,000 persons in the past 7 days) 

LOW 

.:100 Indoor Masking Required 

50 to 99.99 Indoor Masking Required 

10 to 49.99 

0 to 9.99 

0.06 

0.64 
0.74 

1.34 
0.2 
0.5 

0.55 
0,96 

3.03 

0.87 
1.89 

5.85 
25.12 

17.2'1, 
0.0'4 
7.81\ 
17.2% 
9,8'1, 

8.4% 
12.5'1, 
19.3'1, 
10.8% 
30.111 

15.21. 

2,1'4 
1.0•~ 

23.3% 
72.0% 

65.9% 
24.4% 
15.0% 
2.0% 
4.2% 

51.6% 
38.7% 
7.7'4 
83.2% 

9.2% 
6.7% 
31.1% 
2.0% 

8.S'4 
.6"1, 

16.111 
53.9% 
17.7% 
4.3'4 

27.0% 
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Risk Levels 
(Average of new dait/ cases per 100,000 p:,pulation) 

SIGNIFICANT 

MODERATE 
,-----~ - - ------~ --
' :'.,!~)- - - .. 
J ·- ---'~ - - ~ -~-·~-

.:!7.5 

5 to 7.49 

1 to 4.99 

0 to 0.99 

Average l<nown cases reported per day In last week per 
100,000 indMduals are greater than or equal 10 7 5 

Average known cases reported per day in last week per 
HXl.000 indrviduals are greaterlhan 5 and less lhan 7.5 

Average known cases reported per day in last week per 
100,000 Individuals are greater than 1 and less than 5 

Average known cases reported per day in last week per 
100,000 lndlviduals are less than 1 

Riske.el definitions may change fo, aignment with COC, OSD. JS (e.g .• Wemo from JS on COVID-19 Msdical Risi< A.gori1hm dated 21FEB2020), and COCOM (e.g .• NORTHCOM Gbbal Campaign Plan 3551.13) guidance. 
HPCONs reference DoO Instruction 6200.03, Pubic Healh Eme,gency Management (PHEM) within the OoO. 
Risk el'els for naval operational forces from respective oombatant oommands supersedes this assessment from the Navy and Marine Corps Pubic Healh Canter. 

HPCON levels 
(Average of new dait/ cases per 100,000 population) 

HPCON l!vels are determined by deegaled aulhorities who use bcal pubic healh conditions, pubic healh surveilance data, roe guidance, infocmation from national, state, and bcal pubic healh autJiorities. adooe from the 
Pubic Healh Emerg=y Officer and bcal MTF directo, c, oommander 10 assess appropriate HPCON status. Case oounts p8)' a arge roe in infocmiog HPCON e\'el decisions. but are not the sola metric from which HPCON 
evels are determined. ~ informalion about how HPCON lsl'Sls are determined and appropiiate a::tions to take for ea::h HPCON designation can be found in GUIDANCE-FOR-COMMANDERS-RISK-BASED-RESPONSES-
AND-IMPLEMENT ATION-OF-T,,HEAL Tli-PROJ:f CTION-CONDmON-FRAMEWORK-OURING-THE-COVID-19-PANDEMIC . 

f 1ta(D) 

\ 

" 
~ 61 

' 

I Charlie (C) \ 31 to 60.99 

I 1 
Bravo+ (B+) 16 to 30.99 

Bravo (B} 2 to 15.99 

I 

\ Alpha (A) ) Oto 1.99 

"-- ./ 
Sources of information 
1. Masking Requirement hllps /AWN< cdc OQ1'/mmwrM>irn1es/70/wr/pdfslmm7030e2-H pdf 
2. SEa:>EF Criteria: COVID19 • 20210728 DSD Updated Mask Guidelnes For Ak DOD lnstallaUO(lS md Other Foollles 

hltps-Jlwww defense gov/Elpb<e/SpotlghVCoronawus-000-Responsei 
3. HPCON Guidance: GUIDANCE-FOR-COMMANDERS-RISK-BASED-RESPONSES-AND-IMPLEMENTATION-OF-THE-

H EAL TH-PROTECTION-CONOITION-FRAMEWORK-DURING-TliE-COVID· IS-PANDEMIC 
https /INww.delense.gov/Expbre/SpotlghVCoronavirus-DOD-Re.'llOIJsel 

4. DOS: htlps li!ra.,.el state.govlccotanl/lraveVen.~rlMlladvisofles.-\ravebd'oisooes htmV 
6. coc· httpsi/www.cdc.gov/ooronawus/20t!l;icovnravelsrslinde, html 
6. WHO: hllps./lwww who inVeey;rgencies/dtseasas/llO\t!kx>!on""rus-2019/s.lua1ron-reports/ 
7 NCMI Country Risk Assessment Database: httpsJlwww ncffll.delnclurmy nuV 
8. Our Wortl in Data (cases/deathst, https:/burworklmdata orgloononawus 

Wldespiead Community Transmission: Onsite capacity llmtted 
to ~s than 15%. Cancel au non-mlssloo-essential ac6vities. 
S110ngly consider declaring a local public health emergency. 

Sustained Community Transmission: OMite capacity llmrted to 
less than 25%, Re-soope, mocftfy, or potentially cancel 

exercises. Consider deelaring a local public health emergeiy:y 

Elevated Community T ransmlssioo: Onslte capacily llnilted to 
less than 40%. Be prepareo to Hmit aocess to lnslallatiO!lS by 
visttvrs or cancel eventsfexerclses. Indoor common aieas and 

laige venues may be closed. 

Increased Communlly Transmission: Onslt• capacity limrted to 
less than 50%. Medically V\llnemble Individuals and any 

personnel With Whom they reside should sher.er In place and 
be permitte<I 1ll teleworll ff possible. 

Minimal Community Transmission: Onsne capacity Umr.ed to 
less than 100%. Emplias!ze personal hygiene and require 

physical distancing U!Jizo lelowo,1( and fleiible scheduling to 
mee1 ocwpancy standards Where possible, 

9. COC (US T eni1ory cases/deaths) hllps./lda!a cdc. gov/~SU!\li!llano,/Unttod-Slales-COVID-l9-Cases--and,OeathS;by.State-Ol9mfg.()b36 
10. Country Minisllies of Heall, and Disease Su,i,eillance agencies. 
11. NMCPHC COVID-19 Page: htlps;/t,v,w,.med new m1Vs,tes/nrrgt,clproqram-and-polcy-support/Pages/Novel-Coroo1Mrus asox 
12. Other sources of inlormation lo inc\Jde open source media fcx impor1ant suppemental iofcxmation, 
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Z mance Report: 
nfirmed COVID-19 Cases and Navy Installation HPCONs 

Th< pUIJ)()se of lhs docunenl is I<> seNe as IJ)idance in lhe Health Prolecti sin the U.S. in relation to U.S. llavy 
nstallations. To align with Ille Naiooal Giidelines n ve&-Phased Approa lhe report has been m of docunented COVlD-19 cases wiltin a 7.<J~ period. stimaled incidence of new cases per 
100,000 over 7 d~ will be used as the prima,yindicalor lodelenrine risl< fore llile. We switched fio,n a 14 d~periodlo a 7 d~p,nod In order lo moreacclllllelyreflect changing b-ends inCOVID-19 actillily. 

N\.mbers are reported as incidents occl.ling per 100,000 people. They a:e genera led utilizing United Stales Census &reau data for each stale or C0"11y in r:orjunr:tion with lhe souce data. Souce data is provided by USAFacls. 

To align with the updated Center for Disease Conb'ol and Prevention (COC) masking gLidance, indicators have been W1Ck.Jded in the report to delenrine when indoor masl<ing is re(1.ired for all pers<>nnel based on level of cormmty 
tansnission. The melric: new COVID-19 cases per 100,000 peisons in lhe last 7 d~ wifl be calctJated to assess level of coom.l'lily b-ansrrission. 
Transrrission values have been classified as: Low (0-9.99), •Medim, (10-49.99), •Substantial (50-99.99), or • High{~ 100) lo support decision-making when enforcing indoor maslong for all personnel. 

/ 
1 available. To provide the most accurate information while also con extua 1zmg previous week's r ude updated avera.ga 

daily ease values in the previous week report section. There revised numbers appear within parentheses in the previous rtport section and are U1ed to in the caluclations for rcent char'lge. However, 
we retaln the previous week's risk level regardless of revised numbers. 

Risk 

■ • 

Alaska• 53.08 1$2'/4 ♦ 54.51!. 128 0.00 $6.0¾ 

Arizona• 92.53 131¾ ♦ 57.3¾ 337 0.72 58.5'/, 

Yuma CO<Jnty 73.64 308% ♦ 6t2% ~1 0.53 63,3°.4 
I.ICASYuma 

Ma.nus• 123.16 l Or"/1 ♦ 51.5'/, 306 0.71 $0.8¾ 

California• 114.44 ~ O¾ ♦ 66.5'/, 191 0.08 65.5'/, 

lmp<ri~ Cour;;y 93.50 96% ♦ 79.0'.4 441 0.00 76.3'.4 
NAF El Centro 

Kilgs Co"11y 60.90 172% ♦ 43.1•~ 253 0.09 42.3% 
NAS Lemoo,r, 
NAVHOSP LemoM 

Los Mgeles CMty 16,795 177.03 452'/4 ♦ 67.6',4 273 0.10 66.6'/4 
Mono County 15,037 124.62 530",4 ♦ 18 0.00 

1./Cl.fWTC Brirlgepo,t 
MoriteteyCounty 11,760 31.65 191¾ ♦ 65.5% 148 0.10 64.5% 

NAVSUPPDET 
1./onlerey 

Orange County 11,275 108.69 595¾ ♦ 67.8',4 186 0.03 66.9'.4 
NWS Seal 8e8ch 

Riv<rside County 16,600 100.24 282¾ ♦ 54.S-/4 221 0.10 54.1% 
Sao Bcmardoo County 18,435 135.13 414% ♦ 53.3% 115 0.06 52.6',4 

I.ICLB Barstow 
NAWS Chimt Lako 
Twentynine Palms Mai11 
Ba,e 

San Diego CO\llly 129.77 315'.4 ♦ 57.6% 134 0.06 56.3% 
NAVHOSP 29 Palms 
1./CAS Almmt! 
1./CB Camp Pendleton 
IJCRDSan{)iego 
NAVHOSP Camp 
Pend/eloo 
Naval Medical Ce rifer 
San DJ,go 
NBC-
NB Point Loma 
NB San Diego 

Veraura Cour;;y 13,319 99.86 308% ♦ 61.5% 142 0.07 66.7% 
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Coo 

Colo1"3dot- 133.60 262¾ ♦ 66,$•/• 171 0.34 65.7¾ 

Conneclicur 118.36 242'/, ♦ 75.0¾ 260 0.41 74.2'/, 

N..., London Cot")' 143.72 131% ♦ 75.5% 201 0.54 74.7% 
NAVSUBASE Now 

C 
London 

Oelawart* 261.50 2s1•1. ♦ 64.s•i. 231 0.15 63,51/t 

District of Columbia~ 300.79 490¾ ♦ 67.9¾ 173 0.22 66.1¾ 

Florida• 218.29 398'/. ♦ 63.&r, 291 0.04 62.9'/4 

e..,courly 57.40 1091% ♦ 49.3% 226 0.00 48.8% 
NSA Panama C;ty B 

Brevard Counly 118.59 1577'• ♦ 61.5% 152 0.00 60.9'.I 
NOTU C.pe Csns,eraJ 

Owa!Cotrly 12"-26 1337¾ ♦ 58.3' .. 155 0.00 57.6·/4 
MCSF 81J<ml /sand B 
NAS Jacklcnvilie 8 
NS 11.aypott B 

Escambia Coooty 17,947 96.89 1043•,. ♦ 52.2% m 0.00 51.6¾ 
NASPtn,,co/11 

Monro,, Coorly 16,650 183.80 809•,4 ♦ 74.8',- 70 0.00 74.2% 
NASKeyW,sl 

Orange Couity 18,738 216.24 139)♦-' ♦ 65.s♦k 94 0.00 65.011, 
NSA Orlando 

Santa Rosa Cmrly 69.91 1287% ♦ 48.:rk 158 0.00 41,8% 
NAS \Yh,!/ng Fieti 
Milon 

Georgia• 141.36 599'/, ♦ 51.3¾ 297 0.27 50.6¾ 

Cam00<1 Couity 54.09 527% ♦ 46.s•.:i 181 0.00 46.0% 
NA VSUBASE Kings 
Bay 

OOIJQh,rty Cocnly 11,262 100.31 3337% ♦ 28,6•,4, 491 0.32 27.9'• 

Hawaii• 190.28 3481', ♦ 64.0'/, 11 0.12 62.9'/, 

Hon<UJ Couity 212.45 297% ♦ 83 0.12 
Joint Bos, Pwl Harl:>ot-
Hickam 
MCBHaweii 

Kau~ Cou-iy 139.12 626'• ♦ 25 0.00 
PMRFl<llwi 

Idaho .. 38.21 1081', ♦ " ·'-'/, 234 0.21 41.0¾ 

19,665 43.37 15% ♦ 41.1% 296 0.17 40.8'.I 

Illinois• 116.08 132¾ ♦ e...s•1, 247 0.52 63.9¾ 

Lal<eCourly 144,68 135% ♦ 73.8% 179 0.23 73.0'.4 
NSGmtLako, 

Indiana• 126.41 97'/, ♦ 52.1'/, 288 0.89 51.7¾ 

Maim County 48.76 21% ♦ 47.4% 205 0.00 47,2'• 
NSACm1t C 

Iowa• 64.!19 -1'!. ♦ 59.2¾ m 0.00 58.5¾ 

Kansas• 11,343 107.58 981', ♦ 57.3¾ 2-42 1.82 58.5¾ 

1<,ntucky' 19,124 112.05 123¾ ♦ $4,4'V, m 0.51 53.8¾ 

Louisiana• 18,191 111.44 859¼ ♦ 50.5'/, 323 0.12 49.9¾ 

Plaq.,emines Parish 19,947 223,55 612% ♦ 58.9% 177 0.00 58.2% 
NAS JRB New Ori,ans 

MaJne• 53.11 -22¾ ♦ 76.W, 118 0.88 15.3¾ 

W.sl'clgton County 31.87 -41% .. 69.1% 127 0.91 68.5' .. 
NCTAl./5 De! Cutler 

Yor1< C°"'Y 55.04 -2t% ♦ TT.9% 92 0.28 77.0% 
NSY Polfsmouth 

Maryland* 188.34 12!1¾ ♦ 70.6¾ 198 0.51 

AnncAl\ndetCourly 176.69 NA 13.3'" 146 0.59 
NSAAnnapo.is 

Charles Court, 254.73 NA 63.1% 166 0.09 M•rvland DI,. 1.11 
Mooigcme,)'Counly 257.19 NA 83.5% 168 0.18 

NSA Bethe,da 
st. Mary> Courty 226.41 NA 64.6% 159 0.13 

NAS Patuxem River 8 
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J.idclcscx 107.73 78' .. ♦ 76.3"• 256 0.16 75.5% 

Michigan·• 135.71 115¾ ♦ 57.0% 294 1.00 56.4'/t 

Minnesota• 8U2 sr,. ♦ &5.1¾ 188 0,51 65.0'i, 

Mississippi• 148.05 6641
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KAVANAUGH, J., concurring 

SUPREME COURT OF THE UNITED STATES 

No. 21A477 

LLOYD J. AUSTIN, III, SECRETARY OF DEFENSE, 
ET AL. v. U. S. NA VY SEALS 1-26, ET AL. 

ON APPLICATION FOR A PARTIAL STAY 

[March 25, 2022) 

The application for a partial stay presented to J USTICE 
ALITO and by him referred to the Cour t is granted. The 
district court's January 3, 2022 order; insofar as it pre­
cludes the Navy from considering respondents' vaccination 
status in making deployment, assignment, and other oper­
ational decisions, is stayed pending disposition of the ap­
peal in the United States Court of Appeals for the Fifth Cir­
cuit and disposition of the petition for a writ of certiorari, if 
such writ is timely sought. Should the petition for a writ of 
certiornri be denied, this order shall terminate automati­
cally. In the event the petition for a wTit of certiorari is 
granted, the order shall terminate upon the sending down 
of t he judgment of this Court. 

JUSTICE THOMAS would deny the application for a partial 
stay. 

JUSTICE KAVANAUGH, concurring. 

I concur in the Court's decision to grant the Government's 
application for a partial stay of the District Court's prelim­
inary injunction for a simple overarching reason: Under Ar­
ticle II of the Constitution, the President of the United 
States, not any federal judge, is the Commander in Chief of 
the Armed Forces. In light of that bedrock constitutional 
principle, "courts traditionally have been reluctant to in­
trude upon the authority of the Executive in military and 
national security affairs." Department of Navy v. Egan, 484 
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U.S. 518, 530 (1988). As the Court has long emphasized, 
moreover, the "complex, subtle, and professional decisions 
as to the composition, training, equipping, and control of a 
military force are essentially professional military judg­
ments." Gilligan v. Morgan, 413 U.S. 1, 10 (1973). There­
fore, it is "difficult to conceive of an area of governmental 
activity in which the courts have less competence." Ibid. 

In this case, the District Court, while no doubt well-in­
tentioned, in effect inserted itself into the Navy's chain of 
command, overriding military commanders' professional 
military judgments. The Court relied on the Religious Free­
dom Restoration Act. See 42 U.S. C. §2000bb-l(b). But 
even accepting that RFRA applies in this particular mili­
tary context, RFRA does not justify judicial intrusion into 
military affafrs in this case. That is because the Navy has 
an extraordinarily compelling interest in maintaining stra­
tegic and operational contTol over the assignment and de­
ployment of all Special Warfare personnel-including con­
trol over decisions about military readiness. And no less 
restrictive means would satisfy that interest in this context. 

The Com·t "should indulge the widest latitude" to sustain 
the President's "function to command the insti·uments of 
national force, at least when turned against the outside 
world for the security of our society." Youngstown Sheet & 
Tube Co. v. Sawyer, 343 U. S. 579, 645 (1952) (J ackson, J., 
concurring). That fundamental principle applies here. As 
Admiral William Lescher, Vice Chief of Naval Operations, 
explained: "Sending ships into combat without maximizing 
the crew's odds of success, such as would be the case with 
ship deficiencies in ordnance, rada1·, working weapons or 
the means to reliably accomplish the mission, is dereliction 
of duty. The same applies to ordering unvaccinated person­
nel into an environment in which they endanger theix lives, 
the lives of others and compromise accomplishment of es­
sential missions." App. to Application for Partial Stay 110a. 
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In sum, I see no basis in this case for employing the judi­
cial power in a manner that military commanders believe 
would impair the military of the United States as it defends 
the American people. 
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ALITO, J., dissenting 

SUPREME COURT OF THE UNITED STATES 

No. 21A477 

LLOYD J. AUSTIN, III, SECRETARY OF DEFENSE, 
ET AL. v. U. S. NA VY SEALS 1-26, ET AL. 

ON APPLICATION FOR A PARTIAL STAY 

[March 25, 2022] 

JUSTICE ALITO, with whom JUS'l'ICE GORSUCH joins, dis­
senting. 

By rubberstamping the Government1s request for what it 
calls a "partia] stay," the Court does a great injustice to the 
35 respondents-Navy Seals and others in the Naval Spe­
cia] Warfare community-who have volunteered to under­
take demanding and hazardous duties to defend our coun­
try. These individuals appear to have been treated shabbily 
by the Navy, and the Cowt brushes all that aside. I would 
not do so, and I therefore dissent. 

I 
In August 2021, the Secretary of the Navy made COVID-

19 vaccination mandatory and threatened severe conse­
quences, including dishonorable discharge and confine­
ment, for anyone who r efused.1 Later Navy directives told 
service members that they could apply for religious exemp­
tions, see Electronic Case Filing in U.S. Navy Seals 1-26v. 
Eiden, No. 4:21-cv-01236 (ND Tex., Jan. 3, 2022) (ECF), 
Doc. 44-1, p. 40 (Trident Order #12), but this program, as 

1See Deel. ofW. Lescher in No. 4:21-cv-01236 (ND Tex.), ECFDoc. 87, 
p. 10 (explaining that the Navy's vaccination policy was that refusing to 
be vaccinated would constitute the i-efusal to obey Ha lawful order under 
Article 92 of the Uniform Code of Military Justice," which is punishable 
by disbonorable discharge and confinement for two years). 
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described by t he District Court, was largely "theater" de­
signed to result in the denial of almost all requests. U. S. 
Navy Seals 1- 26 v. Eiden, _ F. Supp. 3d_ (ND Tex. 
2022), App. to Application for Partial Stay 31a (App.). 

The exemption procedure that the Navy set up included 
no fewer than 50 steps, and during the firs t 35 steps, none 
of the vru.·ious officials who processed requests gave any con­
sideration to their merit. Deel. of A. Stephens, Exh. 1, ECF 
Doc. 62, at 10-26. Instead, a form letter rejecting each re­
quest was pr epared and sent to seven offices for review. 
App. 40a.2 A package of rejection letters was then assem­
bled, together with a memo asking the vice admiral who 
se1·ved as a deputy chief of naval operations to sign the re­
jection letters. Ibid. Only at step 35 was someone in this 
chain told to read the exemption requests, but it appears 
that this individual was not given an opportunity to recom­
mend th at a Tequest be granted. See ECF Doc. 621 at 7. 
Instead, this person's sole task was to recm-d pertinent in­
formation on a spreadsheet and send the package on to the 
vice admiral. Id., at 7-8. 

Given the nature of this procedure, the results it pro­
duced are not surprising. Although more than 4,000 ex­
emption requests bad been submitted by February 15, 
2022, not a single one had been app1·oved when the com­
plaint in this case was filed. See Application for Partial 
Stay 9, and n. 3 (Application) (citing ECF Doc. 129, at 16, 
n. 2 (F eb. 23, 2022)). 

Respondents are among the many recipients of form re­
jection letters, and according to their declarations and tes­
timony, some of them were told outright that pressing for a 

2 Both t he District Court and the Court of Appeals concluded based on 
the 1·ecord that the Navy did not have a template for approving an e-""C· 
emption. See U.S. Na.uy Seals v. Riden, 27 F. 4th 336, _ (CA5 2022) 
(per curiam), App. 6a; id., at 40a. In the Reply filed in this Court, the 
Solicitor General claims that there was an approval template, Reply 
Brief 12, n. 6, but no such document been supplied to this Court. 
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religious exemption would end their naval careers. A re­
spondent identified as Navy Seal 2 stated that a superior 
officer advised him that "'all religious accommodation re­
quests will be denied"' because "'senior leadership ... has 
no patience or tolerance for service members who refuse 
COVID-19 vaccination for religious reasons and want them 
out of the SEAL community."' U. S. Navy Seals v. Eiden, 
27 F. 4th 336, _ (CA5 2022) (per curiam), App. 9a. This 
officer allegedly added that '"even if a legal challenge is 
somehow successful, the senior leadership of Naval Special 
Warfare will remove [his] special warfare designation."' 
Ibid. According to Navy Seal 5, he was told that '"there 
[would] be a blanket denial of all religious accommodation 
requests regarding COVID- 19 vaccination.'" Ibid. Navy 
Seal 8 declared that his '"chain of command . . . made it 
clear that [his] request [would] not be approved and . .. pro­
vided [him] with information on how to prepare for separa­
tion from the U. S. Navy.'" Ibid. Navy Seal 11 stated that 
a command master chief told hjm that "'anyone not receiv­
ing the COVID-19 vaccine is an "acceptable loss" to the Na­
val Special Warfare (NSW) community."' Ibid.. 

Forced to choose between violating their religious beliefs 
and the punishment that the Navy threatened, respondents 
brought this suit, claiming that the Navy's denial of their 
exemptionxequests violated the Free Exercise Clause of the 
Ffrst Amendment and the Religious Freedom Restorat ion 
Act of 1993 (RFRA), 107 Stat. 1488, 42 U. S. C. §2000bb 
et seq. See Complaint in ECF Doc. 1. The District Cornt 
found that these claims were likely to succeed, and it issued 
a preliminary injunction prohibiting the Navy from taking 
adverse actions against respondents due to their unvac­
cinated status. App. 56a. But the court made clear that its 
order did not require the Navy ''to make any particular per­
sonnel assignments" and left "[a]ll strategic decisions ... in 
the hands of the Navy." Id., at 60a. 

The Government appealed and asked the U. S. Court of 
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Appeals for the Fifth Circuit to stay the preliminary injunc­
tion, but the Fifth Circuit refused and issued a detailed 
opinion. 27 F. 4th 336. 

The Government then applied to this Court for what it 
charncterizes as a "partial stay,'' and the Court now issues 
a stay that uses precisely the language that the Govern­
ment proposed. As I will explain, the Court's order essen­
tially gives the Navy carte blanche to warehouse respond­
ents for the duration of the appellate process, which may 
take years. There is no justification for this unexplained 
and potentially career-ending disposition. 

II 
In order to obtain a stay, the Government must show, 

among other things, that it is likely to succeed in defeating 
respondents' RFRA and free exercise claims, Hilton v. 
Braunskill, 481 U. S. 770, 776 (1987), and it cannot make 
that showing. 

A 

Under the clear terms of RFR.A, all components of the 
Fede1·al Government are forbidden to burden a person's ex­
ercise of religion unless the Government can demonstrate 
that the burden represents the least restrictive means of 
furthering a compelling interest. 42 U.S. C. §2000bb-1(b); 
Holt v . Hobbs, 574 U.S. 352, 357 (2015). The Government 
does not claim that Article II imperatives absolve the 
N avys chain of command from complying with RFRA, and 
it concedes that the statute applies to the military. Appli­
cation 28 (citing Burwell v. Hobby Lobby Stores, Inc., 573 
U.S. 682, 726-727 (2014)) . Indeed, even the form disap­
proval letter for religious accommodation requests in the 
District Court record explains that RFRA applies to the 
Navy, and it is the Navy's position that "only those interests 
of the highest 01·der can overbalance legitimate claims to 
the free exercise of religion." ECF Doc. 62, at 27-28. 
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Here, it is not disputed that compliance with the vaccina­
tion requirement would impose a substantial burden on re­
spondents' free exercise of religion. Therefore, the two re­
maining questions are (1) whether the Navy's mandatory 
vaccination program furthers compelling interests and (2) 
whethe1· the denial of respondents' exemptions represents 
the 1east restrictive means of furthering such interests. 

As to the first question, I agree that the Navy has a com­
pelling interest in preventing COVID-19 infection from im­
pairing its ability to carry out its vital responsibilities, as 
well as a compelling interest in minimizing any serious 
health risk to Navy personnel. But the Navy's summary 
rejection of respondents' requests for religious exemptions 
was by no means the least restrictive means of furthering 
those interests. This is so for at least two reasons. 

First, all the evidence available at this stage suggests 
that the Navy gave no real consideration to xespondents' 
requests, and the Navy had no compelling need to proceed 
in that fashion. I cannot believe that this Court would tol­
erate such treatment in other contexts. Suppose, for exam­
ple, t hat a federal agency processed employee complaints 
about discrimination on the basis of race, sex, or disability 
using a 50-step process in which rejection was presumed 
until the very last step, and suppose that the record showed 
that this proceduxe nearly a lways resulted in the denial of 
a claim. We would be outraged-and rightfully so. Why, 
then, is the Court willing to brush aside what appears to 
have occurred here? 

Second, even if we ign01·e what the Navy did and accept 
the justification for the denials that Justice Department 
lawyers later provided in coui-t, the relief that the Court 
now awards goes well beyond anything that can possibly be 
regarded as the least restrictive means of further compel­
ling Navy interests. Focusing primarily on the Seals, the 
Government stresses certain characteristics of Seal mis­
sions, jncluding small unit size. the frequent need to work 
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at very close quarters, and the remote and often inaccessi­
ble locations in which such missions are canied out. Due 
to those characteristics, the Government argues, there is a 
heightened danger that the COVID-19 virus will spread, as 
well as a special need to minimize the risk that a mission 
will be compromised by a sick team member who is unable 
to perform assigned tasks with maximum effectiveness. 

In order to win at trial, it would not be enough for the 
Government to posit that sending an unvaccinated Seal on 
such a mission might p1·oduce such consequences. A court 
could not simply defer to the Navy's opinion, and mere "con­
jecture" or ''speculation" would not be enough. See Ramirez 
v. Collier, 595 U.S._,_-_ (2022) (slip op., at 13-15); 
Fulton v. Philadelphia, 593 U. S. _ , _ (2021) (slip op., at 
14). The Government would bear the burden of showing 
that mandatory vaccination is the least restrictive means of 
furthering the interest it asserts in light of the present na­
ture of the pandemic, what is known about the spread of the 
virus and the effectiveness of the vaccines, prevalent prac­
tices, and the physical characteristics of Navy Seals and 
others in the Special Warfare community. 

Whether the Government will be able to make the requi­
site showing remains to be seen, but for the purposes of con­
sidering interim relief that is sought in an emergency ap­
plication, 1 am willing to accept the Navy's need to refrain 
from sending unvaccinated Seals on the types of missions 
the Government has described. But participating in such 
missions is not the only thing that 1·espondents do, and the 
relief that the Government sought and that the Court now 
awards goes much further. Using the terminology selected 
by the Government, the Court stays the preliminary injunc­
tion with respect to decisions about "deployment," "assign­
ment," and "other operational decisions." 

The Government has not told us what these terms mean, 
but without any contrary guidance, we must assume that 
they will be interprnted in accordance with the definitions 
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in the Depar tment of Defense Dictionary of Military and 
Associated Terms (DOD Dictionary).3 And as defined in 
that dictionary, the terms seemingly allow the Navy to do 
just about anything it wants short of punishing respondents 
and drumming them out of the service. 

"Deployment" is defined as "[t]he movement offo1·ces into 
and out of an operational a rea,''4 and an "operational area" 
seems to mean any "geographic are[a]" where the Navy 
might carry out "a strategic, operational, tactical, service, 
training, or administrative military mission."5 Thus, send­
ing a respondent somewhere for training or administrative 
purposes may constitute a deployment. 

The term "assignment" appears to include detailing an 
individual to perform any duties on something more than a 
temporary basis.6 And an "operational decision" apparently 
can include the carrying out of any "strategic, operational, 
tactical, service, t r aining, or administrative military mis­
sion.''7 

P utting all this together, it appears that the Court's order 
allows the Navy to use respondents' unvaccinated status as 
a reason for directing them to perform whatever duties or 
functions the Navy wants, including sitting alone in a room 

3 See DOD Dictionary (Nov. 2021), https://www.jcs.mil/Portals/36/ 
Documents/Doctrine/pu bs/dictionaxy. pelf. 

4Jd., at 62. 
6 Jd., at 159. 
6 The DOD Di.ctionary does not define "assignment,u but the term "as­

sign" is given this complex definition; 
"l. To place units or pe1·sonnel in an organization where such place­

ment is 1·elatively permanent, and/or where such organization controls 
and administers the units 01· personnel for the primary function, or 
greater portion of the functions, of the unit or personnel. 2. To detail in• 
dividuals to specific duties or functions where such duties or functions 
are ptimary and/or relatively permanent." Id., at 20. 

;The specific term "operational decision" is not defined, but the defini­
tion of "operation" includes "the carrying out of a strategic, operational, 
tactical, service, training, or administrative military mission.'' Id. , at 
159. 
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pushing paper or reading manuals for the duration of the 
appellate process. It is squarely within the judicial powex 
of Article III to assess whether the Government has shown 
that it has a compelling interest in obtaining this breadth 
of equitable relief pending appeal. The Government has not 
done so. 

I would not rubberstamp the Government's proposed lan­
guage. While l am not sure that the Navy is entitled to any 
relief at this stage, I am also wary, as was the District 
Court, about judicial interference with sensitive military 
decision making. Granting a substantial measure of defer­
ence to the Navy, I would limit the order to the selection of 
the Special Warfare service members who are sent on mis­
sions where there is a special need to minimize the risk that 
the illness of a member due to COVID- 19 might jeopardize 
the success of the mission or the safety of the team mem­
bers. This, I believe, was the aim of the District Court, and 
respondents themselves understand the preliminary in­
junction that way. See Response in Opposition 1 (stating 
that the injunction "does not require the Navy to deploy any 
of the thirty-five plaintiffs" (footnote omitted)). 

B 
Respondents are also likely to prevail on their claims 

under the Free Exe1·cise Clause. Under our case law, if the 
Federal Government or a State treats conduct engaged in 
for religious reasons less favoTably than simila1· conduct 
engaged in for secular reasons, that treatment is 
unconstitutional unless the relevant jurisdiction can satisfy 
"strict scrutiny,'' which is essentially the same as the 
standard imposed by RFRA. See Employment Div., Dept. of 
Human Resources of Ore. v. Smith, 494 U. S. 872, 878-879 
(1990); Church of Lukumi Babalu Aye, Inc. v. Hialeah, 508 
u. s. 520, 533 (1993). 

That "[o]ur review of military regulations challenged on 
First Amendment grounds" is deferential does not "render 
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entirely nugatory in the military context the guarantees of 
the First Amendment." Goldman v. Weinberger, 475 U.S. 
503, 507 (1986). ''This Court has never held ... tJ1at mili­
tary personnel are barred from all redress in civilian courts 
for constitutional wrongs suffered in the course of military 
service." Chappell v. Wallace, 462 U.S. 296, 304 (1983). 

Here, the Navy treated ser vice members who applied for 
medical exemptions more favorably than those who sought 
religious exemptions. For one thing, requests for medical 
exemptions were seriously considered, and quite a few were 
granted, at least on a temporary basis. Application 7- 8; 27 
F. 4th, at _ , App. 20a ("[T]he Navy acknowledges that it 
has granted hundreds of medical exemptions from the 
COVID-19 vaccine, at least 17 of which were temporary 
medical exemptions for those in Naval Special Warfare"). 
In addition, service personnel with medical exemptions are 
not restricted as severely as respondents will be under the 
Court's order. App. 42a. Indeed, the District Court found 
that under Navy policy those -pai·ticipating in clinical trials 
and those with medical contraindications and allergies to 
vaccines remained deployable, unlike those seeking reli­
gious accommodations. Id., at 50a (citing ECF Doc. 17- 2, 
at 66). The Navy has no interest in different treatment for 
accommodation requests that produce otherwise identical 
outcomes. I would thexefo1·e specify in the CoU1·t's order 
that the Navy must provide equal treatment for all unvac­
cinated service members. 

III 
Today, the Court brushes aside respondents' First 

Amendment and RFRA rights. But yesterday, the Court 
handed down another decision that illustrates the strong 
protection for religious liberty that is provided by the 
framework that applies under RFRA and strict scrutiny. 
The decision in question, Ramirez v. Collier, involved a con­
victed murderer awaiting execution and his rights under 
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the Religious Land Use and Institutionalized Persons Act 
of 2000, 14 Stat. 803, 42 U. S. C. §2000cc et seq., which, 
among other things, essentially i-equfres prisons to comply 
with the RFRA standard. Ramirez argued that his exercise 
of religion will be burdened unless Texas allows his pastor 
to lay hands on him and pray aloud while he is being exe­
cuted. Ramirez was less than punctilious and consistent in 
requesting a religious accommodation, see Ramirez, 595 
U. S., at _-_ (slip op., at 4-5); id., at _ (THOMAS, J., 
dissenting) (slip op. , at 8), but the Court's decision forgave 
all that. Texas objected to Ramirez's request on the ground 
that the pastor's conduct might interfere with the execu­
tion, but the Court held that the State failed to discharge 
its bm:den to substantiate the likelihood of such harm. Id., 
at _ (slip op., at 12). 

The contrast between om· decision in Ramirez yesterday 
and the Couxt's treatment of respondents today is striking. 
We properly went to some lengths to protect Ramirez's 
rights because that is what the law demands. We should 
do no less for respondents. 
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REF BIS NAVADMIN 088/21, SARS- COV-2 VACCINATION AND REPORTING POLICY. 
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VACCINATION FOR DEPARTMENT OF DEFENSE SERVICE MEMBERS. 
REFF IS ALNAV 062/ 21, 2021-2022 DEPARTMENT OF THE NAVY MANDATORY COVID-19 
VACCINATION POLICY. 
REF G IS NAVADMIN 190/ 21, 2021- 2022 NAVY MANDATORY COVID-19 VACCINATION AND 
REPORTING POLICY. 
REF HIS NAVADMIN 268/ 21, REQUIRED COVID-19 TESTING FOR UNVACCINATED SERVICE 
MEMBERS. 
REF I IS NAVY AND MARINE CORPS PUBLIC HEALTH CENTER COVID-19 OMICRON VARIANT 
AND BOOSTER EFFECTIVENESS. 
REF J IS NAVY AND MARINE CORPS PUBLIC HEALTH CENTER U.S. NAVY 'FORCE HEALTH 
PROTECTION WITH CONSIDERATIONS FOR VACCINE EFFICACY. 
REF K IS NAVY AND MARINE CORPS PUBLIC HEALTH CENTER DOCUMENT ASSESSING REAL 
COVID-19 RISK. 
REF LIS USD P&R FORCE HEALTH PROTECTION (FHP) SUPPLEMENT 23 REVISION 3 DOD 
GUIDANCE FOR CORONAVIRUS DISEASE 2019 VACCINATION ATTESTATION, SCREENING, 
TESTING, AND VACCINATION VERIFICATION AVAILABLE 
AThttps: / /www.defense.gov/ Spotli ghts/ Coronavir us -DOD-Response//Lat est - DOD­
Guidance/ . 
REF MIS NAVADMIN 086/ 21, UPDATED GUIDANCE TO COMMANDERS ON ADJUSTING HEALTH 
PROTECTION CONDITIONS AND BASE SERVICES DURING COVID -19 PANDEMIC (CORRECTED 
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REF N IS USO P&R FORCE HEALTH PROTECTION (FHP) SUPPLEMENT 20 REVISION 1 DOD 
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AVAILABLE AT https: //www.defense.gov/Spotlights/Coronavirus-DOD­
Response//Latest-DOD-Guidance/ . 
REF O IS NAVADMIN 165/21, SOVEREIGN IMMUNITY POLICY. 
REF PIS NAVADMIN 180/21, UPDATE TO COVID-19 REPORTING REQUIREMENTS. 

POC/OPNAV/CAPT STEVEN TARR III, (703) 614-9250//EMAIL: 
STEVEN . TARRl.MIL(AT)US.NAVY.MIL 

RMKS/ 1. Purpose. This NAVADMIN provides updated COVID-19 standardize,'1. 
operational guidance and cancels and replaces references (A)'aiia7B).--As a 
~i<fng focus on personnel safety, our sailors and civilians 
have proven resilient to the COVID -19 global pandemi c._Vaccinations, vaccine a~ (< 
boosters, command engagement and personal · · : nue to form _;_.--' (.._,, . ,,....:;:=--

· n Officers hol d ultima 
responsibilit e1r crews, in e case of a 
persistent pa""n,._d:-'e-:m--;i-:c~e;;.ve~r~y:.:.:m~e;.;.m;,,..-;:e.:.;r .:.R..;.;.:.;e;;..y~e--r_,.y command must t ake personal 
ownership and re sponsi bility of the promulgated measures required to keep 
COVID-19 ih check. 

2. Appli cability. This guidance applies to all servi mn'6~ s (active duty 
and ready reserve) who are members of, or support, perationa l its as 
defined by the applicable Navy Component Commander CC) per ragraph 
4 .e below. Non-operational forces, civilian employees an contractor 
personnel should follow the latest Department of Defense (DOD) Force Health 
Protection, Center for Disease Control (CDC) and state/local area 
guidance. Additionally, host nation and/or higher-echelon Commanders 
guidance may apply. 

3. Evolving Guidance . The fight against COVID-19 has bee~ Both 
the data and the response to the data continue t o evolve a~ is the 
authority for COVI D-19 measures for the general population. The CDC 
does not provide Navy-speci f i c guidance. The Na~ is the 
authority for Navy COVID-19 measures and advises the CNO on how best to apply 
CDC guidance across the spectrum of Navy operating environments . 
To date, the Navy has met or exceeded CDC guidance and continues to 
experience a much lower incidence of adverse effects than the general 
population. Accordingly, and except as noted below in this NAVADMIN, 
evol ving CDC guidance related to virus behavior should first be eya)11aten 
b the Navy Surgeon General p rior to Fleet implementation. Questions 
regar i ng app a e -19 measures may be directed to the point of 
contact (POC) listed above. 

4. Definitions. All CDC definitions regarding COVID-19 apply and are kept 
cur rent on the CDC website: https ://www.cdc.gov/. 
The following additional Navy defini tions are provided: 
4.a . Immuni zed / Vaccinated: Interchangeable terms for an individual who 
has completed a pri mary vaccine series as defined in reference (C) . Term 
applies two weeks after the final dose is received. During the time period 
from initial dose Unffl two weeks after the final dose, c1n individual is 
considered partially immunized/vaccinated. 
4.b. Vaccine Booster: The vaccine booster is a t i me-based reinforcement of 
the initial vacci ne i n order to prevent decreasing immunity. A vaccine 
booster is authorized greater ~han 5 months after a Pfizer/BioNTech or a 
Moderna mRNA two-dose vaccine series, and greater than 2 months after a 
Johnson and Johnson single-dose vacci ne . Booster guidance is subject to 
change and the most up to dat e information is available on ±he CDC website. 
4.c . High-risk personnel: Those i ndividuals designated by a medical 
provider who meet CDC criteria for increased risk of seyer;,e 
il Qualifying conditions are incl uded on the CDC website . 

or ses o is ADMIN, the term Commander 
includes Commanding Officers, Officers - in-Charge, Masters, and Aircraft 
Commanders. 
4.e. Operational and non-operational forces: For the purposes of this 
NAVADMIN, operational forces and non-operational forces are defined by the 
applicable NCC. For operational f orces, this might include deployed forces, 
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forces in sustainment, or other operational elements that the NCC determines 
to fall within the intent and n~, of this NAVADMIN. 
4.f. Restriction of movemen (ROM). DOD term for limiting personal 
interaction to reduce risk to b ader population. Personnel executing 
directed ROM remain in a duty status and will not be charged leave. 
ROM-sequester is the Navy term fo emptive ROM in order to reduce risk of 
infection in advance of movemen 
4.g. Health protection measure Comprehensive term for mitigation 
measures that reduce the spread D-19. This includes physical 
distancing, wearing of masks, and enhanced environmental 
cleaning. Recommended HPMs are included on the CDC website. 
4.h. Viral test: For the purposes of this NAVADMIN, and unless specifically 
stated otherwise, a COVID test is defined as receiving a test that measures 
antigen produced by the body's immune response (antigen test) or a test that 
detects the actual presence of the virus (Polymerase Chain Reaction (PCR) 

tes . ~ 
4. ·. Close contac : A person who was less than 6 feet away from another, 
in~m":d--eer laboratory-confirmed or a clinical diagnosis) for a 
cumulative total of 15 minutes or more over a 24-hour period (for example, 
three individual 5-minute exposures for a total of 15 minutes). 

5. COVID-19 infected personnel and close contacts. 
S.a. Act· e , ed of being infected. 
5.a.1. ' 1 ~:e:cJ.lviduals exhibiting COVID-19 
symptom o !:Q:1:::iill:~~~:i , ·~late ,the individual per paragraph 
S.a.3 . and identify ,__,,-=--:,---~~ er re ce (D); if symptomatic and 
negative, consult a ~:::I~!.)L.l,~--,,.rior to returning to work. 
5.a.2. Close contacts . symptomatic close contacts should be tested 2-5 
days after exposure, if test~ is available (see paragraph 6). '?lose 
contacts may remain on duty but must wear a mask for 10 days. If symptoms 
develop, test per paragraph 5.a.1. 
5.a.3. Isolation. Isolate individuals who test positiv r until 
symptoms are clearing, whichever is longer, including 24 
fever and without fever-reducing medication (day 0 is date of positive test 
or symptom onset, whichever occurred first ). Isolation may be conducted 
either as~-o~float. once released, individuals will wear a mask for an 
additionaN_ daysJE>inimum 10 days total). No exit testing is required and, 
absent symptoms, prior positives should not be PCR tested for 90 days (pe~r _ 
paragraph 6.c) . , 
5.b. Actions for unvaccinated personnel. 
5.b.1. Per references (,E), (F) and (G), all operational Navy units are ...., 
ass med to be 100 percent vaccinated. Unvaccinated uniformed personnel should 
only include those with an ap ove waiver, th2a,.e awaiting waiver ~ 
disposition. or tbgse proce'S'slhg for Sl!t>aration . With i:he exception of 
separation orders, unvaccinated personnel will not execute orders until the 
COVID-19 Consolidated Disposition Authority (CCOA) has completed disposition 
of their case. 

6. COVID-19 Testing. 
6.a. Testing Priority. Personnel exhibiting COVID like symptoms are the 
highest priority for testing. If testing asymptomatic close contacts per 
paragraph 5.a.2. stresses testing supplies, or if operations preclude testing 
(e.g., small, remote teams or depleted supplies), Commanders are authorized 
to forego testing of asymptomatic close contacts . 
6.b. Testing of unvaccinated personnel , Unvaccinated personnel shall follow 
the testing requirements of reference (H) and paragraph 6.c. below. 
6 . c. Testing of individuals previously infected with COVID-19. Individuals 
previously infected with COVID-19 may be asymptomatic and continue to test 
positive by PCR for up to 90 days from date of initial diagnosis due to the 
presence of persistent non-infectious viral fragments. Therefore, prior 
COVID positives are exempt from testing protocols for 90 days from the 
earlier of symptom onset or first positive test (90-day rule). 
Individuals exhibiting new or persistent symptoms during the 90-days 
following infection should be evaluated by a medical provider. 
6.d. Surveillance / ship-wide testing. Surveillance or ship -wide testing is 
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neither required nor recommended and has previously generated large numbers 
of unmanageable persistent positives. 
6.e. Test procurement. To ensure uninterrupted operations, and as feasible, 
Commands will coordinate with their supporting supply activities to obtain 
testing supplies 60 days in advance of need. 

7. Requirements f or Operational units. 
7.a. Vaccine booster. To promote maximum protection, NCCs should continue 
the campaign for COVID-19 vaccine boosters. Because all studies are -
con\1'erg1ng on the need for a vaccine booster to ensure enduring protection, 
it has essentially become the next-shot in a series and will likely become 
mandatory in the near future. There is no shortage of vaccine booster doses 
for those eligible. 
7.b. Medical screening. Medical screening wi l l include newly reporting, 
Pfil:.5C□oe7 a.Rd a command-wide monthly data review and assessment, as directe~ 
by the applicable NCC. An additional pre-deployment screenin will be 
completed within 7 da s of dep oyment. Me ica screening shall be conducted \JA>C' 

1 ers and r e o the unit Commander to assist in ~ V.f v • 

.,...,,-=-~::-:r~i~s~k,_..,a~n~a--:-mitigations. Screening will include, at a minimum, a 
review of vaccination and vaccine booster st at us, al\"' assessment of cov~ 
exposure history (those under the 90-day rule), and a review and as ~sment 
of those with underlying risk factors (high-risk e er a ion 
U1wacci11a tea Navy personnel shatt no e assigne to ope~1;( anal units. 
7. c. Military Seal Ht Command (MSC). MSC shall m~il11y scr,een Civil 
Service Mariners and contract personnel for de~yment on MSC vessels in 
accordance with existing MSC Quality Mana~e'nt System processes and 
procedures. Unvaccinated personnel sho cf not be assigned to operational 
units · · r>e, a,n iti ted b Commander MSC. 
7.d. Vaccinated Migh-risk personnel. The decision to operate and deploy 
with va 1 e rests with the Commander, as advised by 
medical pc,o~s, who must report intentions fo their immediate superior in 
command (ISIC). High-risk personnel shall be PCR viral tested within 3 days 
of embarking . 
7.e . Pre-deployment ROM-sequester. Vaccinated individuals should not 
normally be required to ROM- sequester ahead of planned operations. In rare 
circumstances, the applicable NCC may direct a ROM-sequester in response, 
for example, to unanticipated virus behavior or in response to Geographic 
Combatant Commander (GCC) and/or host nation requirements. Foreign clearance 
guidance is available at h · -/-w~-ffli'i"i . 
7.f. Underway HPM. As res strated vaccine effectiveness a 
100% vaccinated operational force and a healthy demographic, serious illness 
or death resulting from COVID-19 for vaccinated individuals is statistically 
very unlikely, and modeling contained in references (I)J (J), and (K) 
indicates this will continue in the context of current variants. However, 
the increasing contagious nature of evolving variants can result in 
unmanageable numbers of even mild symptomatic positives that may pose general 
health and operational unit risk, i.e. risk to force (RTF) or risk to mission 
(RTM), regard less o P,tom severity . The following HPM, at a minimum, is 
re i ect: 
7.f.1. as outlined above in paragraph 7.b . 
7.f.2. Wearing mass for the first 10 days (analogous with paragraph 5 
requi rements) after leaving port if more than 25% of the total crew meets the 
requirements for, but has not yet received, the vaccine booster. 
At Commanders discretion, masks may b~· · vidence of 
COVID · c ion or d,a~positive symptomatic and no isolatlo At 

onset of COVID on board, and if still greater than 25% have not re eived 
he vaccine booster, return to wearing masks until there is no lo er<' 
vidence of COVID. Alt conate personne ave demonstrated 

pr serious illness or death, this percentage indicates 
decreasing immunity and the potential for increasing m,robecs nf symptomatic 
·ndi · als · rin · tion . ~ 

7.f.3. Educate and reinforce self-monitoring for symptoms and prompt 
r eporting. 
7 .f.4. Educate and reinforce frequent handwashing and social distancing, 
when applicable. 
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7.f.S. Aggressively isolate COVID-19 positive individuals per paragraph S 
above. 
7.f.6. Ensure adequate ventilation in spaces routinely manned. 
7.f.7. Educate and reinforce focused cleaning efforts on high-touch 
surfaces, at least daily or more frequently, depending upon usage (e.g., 
tables, hatch latches, ladderwells, phones, watch console keyboards and 
buttons, toilets, faucets, sinks, etc.). Although remote, t here is evidence 
of surface spread of COVID-19 and other viruses with similar symptoms . 
7.g. Considerations for adding or relaxing HPM. NCCs and Commanders should 
consider for any unit the operational impact resulting from the number 
of sailors in isolation, either ashore or afloat, regardless of percentage of 
immunized personnel, boosted personnel, or severity of symptoms. Commanders -----

a elevate HPM at any time and retain the latitude to temporarilx, apply ~ 
alterna e PM in lieu o 1so a 10 o su o e'operat1ons. An example 
might be a rapid spread that compels a Commander to utilize 
asymptomatic or mildly symptomatic positives to manage watch-bill impact 
while recovering others in isolation, applying additional alternate measures 
as needed to minimize spread. The following should be considered before 
adjusting HPM: 
7 .g.1. Overall number of i ndividuals in isolation and trend. The general 
rul e of thumb for a COVID outbreak trending in a favorable direction is that 
the number of those exiting isolation matches (flattening curve) or exceeds 
(lowering curve) those entering isolation, combined with the assessment 
that t he total number of symptomatic individuals is manageable and improving, 
and watch-bil l (operational) impact is manageable and i111,Proving. 
7.g . 2. x_Proximity of a units access to shore and afloat Medical Treat ment 
Facilities (MTF) within a medically relevant timeline, balanced with 
paragraph 
7. f HPM and onboard trend. Rule of thumb ll-,.ldi thi o J -week a£ ao ~ffF fer 10@­
percent vaccinated ccew with a mamieeahle CQYTD-posithre case load; Riol'iAg..i..o 
a more restrictive, 72 hours or less1 if a growing or concerning case load; 
or, moving to a less restrictive, beyond 1-week, if a small or no case load. 
7.h. Port visits. liberty is an important mission and should be pursued 
within the context of this NAVADMIN. Geographic NCCs (GNCC) will set 
conditions for foreign port off-base liberty in coordination with country 
teams and local authorities, taking into account host country requirements, 
vaccination and booster status, sovereign immunity per paragraph 8 below, 
COVID- revalence and mission requirements _ 

. i. Aircraft operations. On a case-by-case basis, aircrews and aircraft ~ 
maintainers may be exempt from this guidance in order to meet emergent ,,..,---
operational or NATOPS currency requir ements . ~xemptions and mitigatigo pJaos 
m~t be approved by the Squadron Commander. For aviation units 
emarked on surface ships, mitigation plans will be coordinated with the 
ships health protection plan and approved by the ships Commanding Office r. 
7.j. Post- deployment. Personnel returning to homeports from deployment 
shall follow CDC and U.S. Department of State travel and testing 
requirements. If return travel includes foreign countries, personnel shan 
adhere to the requirements of those countries as well . Updated travel 
information i~ on the following website: 
https:/ / travel.state.gov/ content/ travel.html. 
7.k. Visitors embarking underway vessels and Navy aircraft. All visitors 
are required to be vaccinated in accordance with reference (L), and, if 
eligible, have received a vaccine booster. Masks will be worn during transit; 
and f or ships, 10 days once onboard. 

8. Sover eign i mmunity. 
8.a . It is U.S. Government policy to protect the sovereign immunity of 
warships, naval auxiliaries, and aircraft, including protecting crew 
information to the maximum extent possible. Within the context of COVID-19, 
host tions may re uest or · e crew or · · · ceedin tha 
authorized by .S. policy or international law. NCCs Wil l ensure appropriate 
training and guidance on protecting U.S. so~reign immunity and the 
protection of health information as part of OPSEC/personal security. 
8.b. GNCCs should determine in advance those host nations that may challenge 
our sovereign immunity and, as able~ avoid them. See reference (0) for 
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additional guidance. In all cases, GNCCs shall authorize the minimum 
information necessary in order to meet operational requirements. The 
Navy Declaration of Health (NAVMED 62-10/3) is the only authorized form for 
providing health information to foreign officials. If required by the host 
nation, and with GNCCs concurrence, Commanders at their discretion may 

/ include on the NAVMED 6210/3 that their unit is 100% vaccinated, t hose _ < 
disembarking will have tested negative within the required timeframe, an 
t isem ar 1ng ave e1ve ne oos er. 
8.c. xcep 10n to Policy (ETP). On a case-by-case basis, and to support 
operations, OPNAV may grant an exception to policy (ETP) in deference to the 
varying impacts of COVID-19. Any action that may constitute or require a 
waiver of sovereign immunity must be coordinated by the applicable GNCC with 
OPNAV N3N5 for ETP approval no later than 5 days ahead of need. 
To avoid precedence beyond COVID-19, any ETP will be messaged to the host 
nation as explicitly linked to the pandemic. Requests shall include 
justification for port selection; host nation mitigation and testing 
requirements; alternate port options; impact to mission i f the request 
is denied; medical, legal, collection and privacy risk; and feedback from 
country team coordination. 
Notifications and requests may be sent via record message traffic, email to 
the POC provided above, or both. 
8.d. Guidance for Commanders. Per the direction of their GNCCs, Commanders 
shall comply with domestic and foreign quarantine regulations for port entry 
and document compliance on NAVMED 6210/3. Absent GNCC approval in advance, 
Commanders will not submit to host nation COVID-19 testing nor provide 
i ndividua l or collective medical data, copies of health records, nor any 
supplementary or locally demanded health forms, and shall not grant access 
to ship or crew health records or allow the same to be searched or inspected 
by host nations. If circumstances compel a Commander to acquiesce to 
additional host nation requirements without obtaining an ETP or GNCC 
concurrence (e.g., personnel emergency, weather avoidance), report the event 
and circumstances to OPNAV N3N5 via the chain of command as soon as 
practicable. 

9. Reporting procedures. Reporting procedures are amended as follows and 
will be incorporated in the next revision of reference (P). OPREP-3 Navy 
Blue messages for COVID cases that do not result in death, request for 
assistance, or operational impact may instead be reported via SharePoint. If 
unable to report via SharePoint, a single daily OPREP-3 Navy Unit SITREP 
summarizing all COVID cases onboard is required. SharePoint information is 
used to produce daily reports to Senior Navy and DoD Leadership. 

10. Released by VADM W. R~ eputy Chief of Naval Operations for 
Operations, Plans and Strabi.~~AV N3/ N5.// 

BT 
#0001 
NNNN 
UNCLASSIFIED// 
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f"iiiiY. Centers for Disease 
~ -Control and Prevention 

Obesity, Race/Ethnicity, and COVID-19 

EXHIBIT 

tS-

Obesity is a common, serious, and costly chronic disease. Having obesity puts people at risk for many other serious chronic 

diseases and increases the risk of severe illness from COVID-19. Everyone has a role to play in turning the tide against obesity 

and its d isproportionate impact on racial and ethnic minority groups. 

Adult Obesity is Increasing 
The 2020 CDC Adult Obesity Prevalence Maps1 show that obesity remains 

high - sixteen states now have an adult obesity prevalence at or above 35,.. 
percent: Alabama, Arkansas, Delaware, Indiana, Iowa, Kansas, Kentucky, 

Louisiana, Michigan, Mississippi, Ohio, Oklahoma, South Carolina, 
Tennessee, Texas, and West Virginia. This is up from twelve states in 2019. 

Obesity Worsens Outcomes from 
COVID-19 
Adults with ~ess weight are at even greater risk during the COVID-19 

pandemic: 

.. .,,. 
C 

2020 Adult Obesity Prevalence Maps 

• Having obesity increases the risk of severe illness from COVID-19. People who are overweighc may also be ac ,ncreasea 
risk. 

• Having obesity may triple the rlsk of hospitalization due to a COVID-19 infection. 

• Obesity is linked to impaired immune function.2-3 

• Obesity decreases lung capacity and reserve and can make ventilation more d ifficult.4 

• A study of COVID-1 9 cases suggests that risks of hospitalization, intensive care unit admission, invasive mechanical 
ventilation, and death are higher with increasing BMl.5 

o The increased risk for hospitalization or death was particularly pronounced in those under age 65. 5 

• More than 900,000 adult COVID-19 hospitalizations occurred in the United States between the beginning of the 
pandemic and November 18, 2020. Models estimate that 271,800 (30.2%) of these hospitalizations were attributed to 

obesity.6 

Children diagnosed with obesity may suffer worse outcomes from COVID-19. In a study of COVID-19 cases in patients aged 18 

years and younger, having obesity was associated with a 3.07 times higher risk of hospitalization and a 1.42 times higher risk 

of severe illness (intensive care unit admission, invasive mechanical venti lation, or death) when hospitalized.7 

Obesity Disproportionately Impacts Some Racial and Ethnic 
Minority Groups 
Combined data from 2018-2020 show notable racial and ethnic disparities: 

• Non-Hispanic Black adults had the highest prevalence of self-reported 

obesity (40.7%), followed by Hispanic adults (35.2%), non-Hispanic White 
adults (30.3%), and non-Hispanic Asian adults (11.6%). 

• 0 states among 35 states and territories with sufficient data had an 

obesity prevalence of 35 percent or higher among non-Hispanic Asian 

adults. TOOLS TO HELP ACHIEVE 
HEALTH EQUITY 
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• 7 states among 49 states and territories with sufficient data had an obesity prevalence of 35 percent or higher among 

non-Hispanic White adults. 

• 22 states among 49 states and territories with sufficient data had an obesity prevalence of 35 percent or higher among 
Hispanic adults. 

• 35 states and the District of Columbia among 48 states and territories with sufficient data had an obesity prevalence of 
35 percent or higher among non-Hispanic Black adults. 

Hispanic and non-Hispanic Black adults have a higher prevalence of obesity and are more likely to suffer worse outcomes 

from COVID-19. Racial and ethnic minority groups have historically not had broad opportunities for economic, physical, and 
emotional health, and these inequities have increased the risk of getting sick and dying from COVID-19 for some groups. 

Many of these same factors are contributing to the higher level of obesity in some racial and ethnic minority groups. 

What Can be Done 
Obesity is a complex disease with many contributing factors. Neighborhood design, access to healthy, affordable foods and 
beverages, and access to safe and convenient places for physical activity can all impact obesity. The racial and ethnic 

disparities in obesity underscore the need to address social determinants of health such as poverty, education, and housing 
to remove barriers to health. This will take action at the policy and systems level to ensure that obesity prevention and 

management starts early, and that everyone has access to good nutrition and safe places to be physically active. Policy 
makers and community leaders must work to ensure that their communities, environments, and systems support a healthy, 

active lifestyle for all. 

What CDC, Partners, States, and Communities are Doing 
Our work with partners, states, and communities makes it easier for everyone to move more and eat a healthy diet where 
they live, learn, work, and play. Together, we work to remove barriers and promote health and wellness for all by: 

• Bringing communities together to plan and carry-out local, culturally tai lored 

interventions to address poor nutrition, and physical inactivity and tobacco use 

• Promoting healthier food and beverage choices in chi ldcare, schools, workplaces, 

hospitals, and public venues 

• Making healthy foods more available by connecting local producers with retailers 

and organizations such as chi ldcare, schools, hospitals, and food hubs 

• Promoting nutrition standards in early care and education settings, food pantries, 
and faith-based organizations 

• Designing communities that connect sidewalks, bicycle routes, and publlc transportation with homes, early care and 

education settings, schools, parks, and workplaces 

• Ensuring screening for obesity and access to healthy lifestyle programs for children and their families 

The epidemic of obesity is impacting the severity of the COVID-19 pandemic. Given the added risks associated with COVID· 19, 

we need to support all individuals, especially members of racial and ethnic minority groups, to live active healthy lives, 

Steps to Take Now 
Systemic change takes t ime, as does long-term weight loss. In addition to the sreps everyone should take to slow the spread 

of COVID-1 9, individuals can help protect themselves and their fami lies during this pandemic by: .. 

Eating a healthy diet 
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Eat ing a healthy dfet with plenty of fru its and vegetables, lean protein, and whole grains 

as well as the appropriate amount of calories is important for your health, and can help 
w ith weight loss and preventing weight gain.8 Good nutrition can help support optimal 

immune function.9•10 A healthy diet can help prevent or support self-management of 

diseases such as heart disease and type 2 diabetes8, which also increase the risk of 

severe illness from COVID-19. 

Being active 
' -==--, People who do little or n&j:)1:1 ical activity are ore likely to get very sick from COVID-19 than t hose who are physically active. 

Regular physical activity helps you ee r, sleep better, and reduce anxiety. It can also help with preventing weight gain 

and when combined with calorie reduction, helps with weight loss.11 Physical activity can also help prevent diseases that 

increase a person's chances of having severe il lness from COVI 0-19 such as heart disease and type 2 diabetes.11 Emerging 

research suggests it may also help boost immune function.12.13 

Getting enough sleep 
Insufficient sleep has been linked to depression, as well as chronic diseases14 that may increase the risk of severe illness from 

COVID-1 9 such as heart disease, type 2 diabetes, and obesity. 

Coping with stress 
Stress during an infectious disease outbreak can sometimes cause changes In sleep or 

eating patterns, increased use of alcohol and tobacco,. or worsening of chronic health 

problems. 

Over time, these actions can help individuals with obesity improve their overall health. 

And if they result in even modest weight loss, there are health benefits, such as 
improvements in blood pressure, blood cholesterol, and blood sugars.15 And with a healthy BMI, the risk of severe illness 

from COVID-19 is reduced.5 
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Resources 

• Food assistance programs and food system guidance during COVID-19 

• Policy resources to support social determinants of health 

• Health Equity Resource Toolkit for State Practitioners Addressing Obesity Disparities 

• COVID-19: Health Equity Considerations and Racial and Ethnic Minority Groups - What We Can Do 

• Strategies to support healthy food systems, create activity-friendly environments, and prevent obesity. 

• Healthy Eating for a Healthy Weight 

• Physical Activity for a Healthy Weight 

• Adult BMI Calculator 

• CDC's Division of Nutrition, Physical Activity, and Obesity (DNPAO) 

• DNPAO's State and Local Programs 
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INTRODUCTION 
The Department of Defense (DoD) Health of the Force report represents a coordinated effort by the Defense Health 
Agency and the Army, Navy, and Air Force public health centers to provide a snapshot of .active component (AC) 
Service member health and well-being. It is meant to be a resource for military leaders and decision makers to help 
identify changes in the health status of AC Service members, emerging health problems, and gaps in prevention 
and treatment efforts. It may also be of interest to program planners, health practitioners, researchers, and others 
interested in the well-being of Service members. 

The current report focuses on ten subject areas: acute and cumulative traumatic injury, traumatic brain injury, 
noise-induced hearing injury, heat illness, behavioral health (BH), sexually t ransmitted infections (STls), sleep dis­
orders, obesity, acute respiratory illnesses, and coronavirus disease 2019 (COVID~19). It is based on data from cal­
endar year 2020. The intent of the annual DoD Health of the Force report is to provide timely, concise, and useful 
information to generate ideas and drive progress toward enhancing the vitality and lethality of our fighting force. 

ORGANIZATION OF THIS REPORT 
This report is divided into two sections, Health Metrics and Service Profiles. The Health Metrics section provides 
health index measures for each of the ten subject areas; the Service Profiles section compares measures across 
Services. 

Methodology is critical to understanding and using health care metrics, especially because of the growing 
number of sources of health care data. The appendices of this report present detailed information about the 
methods used to analyze data in each of the ten subject areas as well as specific limitations associated with the 
data analysis. 

LIMITATIONS 
There are many challenges associated with processing and interpreting health care data.'·2 Variability in the 
collec-tion, collation, and processing of data; differences in study design and analytic methods; and the inherent 
intrica-cies of defining and measuring health itself contribute to complexity that cannot be fully resolved or 
explained in a summary report. Accordingly, this report is meant to be an adjunct to, rather than a substitute for, 
other reports related to Service member health, deployability, readiness, and total force fitness. Specific 
limitations include those associated with using electronic medical records for surveillance data (e.g., missing 
data, underrepresentation of conditions that do not come to the attention of the health care delivery system, 
miscoding) and failure to account for potentially important covariates such as age and sex when comparing 
Service populations. In 2020, the COVID-19 pandemic impacted the military health system as well as the entire 
world. Restrictions on appointments, in-per-son staffing, and social distancing, as well as changes to health 
care-seeking behavior as a result of these restric-tions, would be expected to cause a decrease in the 
ascertainment of many medical conditions in 2020. 

This report is meant to evolve over time. It is anticipated that specific measures will change over time to 
account for data-related limitations and changing paradigms related to public health surveillance. Input related to 
improv-ing this report is critical and welcomed. 

1 2020 HEALTH OF THE DOD t=QFKE 
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HIGHLIGHTS 

• There were 211 acute and 948 cumulative traumatic injuries per 1,000 AC Service members in 2020. Sprains and 
strains were the most common acute injuries, and the lower extremities were the most commonly affected 
body region. The rate of acute injuries decreased by 30% between 2016 and 2020. The rate of cumulative trau­
matic injuries was similar between 2016 and 2019, but decreased 18.9% between 2019 and 2020. 

• In 2020, a total of 16,914 (1.3%) of AC Service members had an encounter for traumatic brain injury. The majority 
(74.5%) of these were mild in severity, fol lowed by 24.7% moderate, 0.5% severe., and 0.28% penetrating. 

• The prevalence of noise-induced hearing injury was 4.1% in 2020. Prevalence was higher in male (4.4%) com­
pared to female Service members (2.7%) and increased with increasing age group among both sexes. 

• A total of 1,667 AC Service members (0.13%) suffered from heat exhaustion in 2020, and 476 (0.04%) suffered 
from heat stroke. The percentage of AC Service members affected by heat exhaustion increased from 2017 
to 2018 and decreased from 2019 to 2020, whereas the percentage affected by heat stroke remained stable 
between 2016 and 2020. Overall, heat Illnesses were more common among younger Service members and 
those in the Marine Corps. 

• In 2020, 8.7% of AC Service members had a behavioral health (BH) disorder. The prevalence of BH disorders 
remained stable between 2016 i:lnd 2020. Adjustment disorder was the most common BH disorder among both 
male and female AC Service members. 

• Approximately 25 per 1,000 AC Service members were diagnosed with or tested positive for a sexually trans­
mitted infection (STI) (chlamydia, gonorrhea, or trichomoniasis) in 2020. Chlamydia was the most common STI 
(21 per 1,000), followed by gonorrhea (4 per 1,000), and trichomoniasis (1 per 1,000). The incidence of chlamydia 
and gonorrhea increased between 2016 and 2019, but decreased between 2019 and 2020. Younger and female 
Service members had higher rates compared to their respective counterparts. 

• In 2020, 12% of AC Service members had a sleep disorder. The prevalence of sleep disorders remained stable 
between 2016 and 2020. The most common sleep disorder among male Service members was sleep apnea; the 
most common sleep disorder among female Service members was insomnia. 

• The overall prevalence of obesity was 19% among AC Service members in 2020. The overall prevalence of 
obesity increased slightly between 2016 and 2020. Overall obesity prevalence was higher among male (20%) 
compared to female (15%) and older compared to younger Service members. 

• On average, 20 per T,000 AC Service members were diagnosed with acute respiratory infections each month 
during 2020, with rates highest in March and lowest in May (39 and 6.5 per 1,000, respectively). On average, 
female Service members had higher monthly rates of acute respiratory infections and respiratory symptoms 
compared to male Service members. Those in the youngest age group had the highest rates of acute respira­
tory infections, but those in the oldest age group had the highest rates of respiratory symptoms. 

• The overall incidence of reported or laboratory-confirmed COVID-19 infection was 5.9% in 2020. Service mem­
bers in the younger age groups had a higher incidence of COVID-19 than those in the older age groups. 

2021J HEALTH 0 1= Tr!E DOD FOR(~ 3 
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Injury 

Acute and Cumulative Traumatic Injury 
Injuries consistently rank among the top health care 
bur-dens in the DoD. In this report, non-battle injury was 
eval-uated using two broad categories: acute injury 
(which includes musculoskeletal and other types of 
injury) and cumulative traumatic injury (musculoskeletal 
injury result-ing from repeated microtrauma). 

Acute injuries and cumulative traumatic musculoskeletal 
injuries were identified in inpatient and outpatient med­
ical records using the International Classification of Dis­
eases, Tenth Revision, Clinical Modification ( ICD-10-CM) 
injury codes described in the Army Public Health Cen­
ter's taxonomy of injuries for public health monitoring 
and reporting.3 The taxonomy defines body regions and 
nature-of-injury groups (i.e., the type of anatomic or physi­
ologic disruption that occurred to the body region, such as 
a fracture, dislocation, open wound, burn, internal organ 
injury, or poisoning). Both acute and cumulative traumatic 
injuries were described by body region and nature-of-in­
j ury groups (e.g., fracture, open wound, sprain, musculo­
skeletal tissue damage). 

In 2020, there were 278,580 acute and 1,251,989 cumu­
lative traumatic injuries among AC Service members, 
with rates of 211 per 1,000 and 948 per 1,000 AC ser­
vice members, respectively. Injury rates were higher in 
females as compared to males in all Services and in both 
injury categories. Acute and cumulative traumatic injury 
rates were highest in the oldest age group among both 
sexes. Cumulative t raumatic injury rates were markedly 
higher among older Service members, especially males, 

where the rate among males aged 45 years or older was 
more than triple that of males less than 25 years. 

Among AC Service members who suffered acute injuries, 
the top five body regions and the top five nature-of-injury 
categories were similar for all Services and accounted for 
99% and 81% of injuries, respectively. The rate of acute 
injuries decreased by 30% between 2016 and 2020. 

During 2020, 3,012 (1.4%) of the acute injury cases were 
hospitalized, and 1,700 (0.31%) of the cumulative traumatic 
cases were hospitalized. These hospitalizations resulted in 
13,741 total bed days for acute injury and 5,571 total bed 
days for cumulative traumatic injury. 

Among AC Service members who suffered cumulative 
traumatic injuries, the most commonly injured body 
regions were the t runk (43%) and lower extremities 
(34%). Musculoskeletal tissue damage (e.g., cervical disc 
disorders, pain in joints, tendonitis, bursitis, chondroma­
lacia) was the most common nature-of-injury category, 
accounting for 88% of all cumulative traumatic injuries. 
The rate of cumulative traumatic injuries decreased 
by 19% from 2019 to 2020. 

Non-combat musculoskeletal injuries have been found to 
be associated with increased limited duty days, decreased 
readiness, and increased medical costs to the U.S. govern­
ment.4.s Of particular concern are injuries sustained during 
physical training, which is one of the leading cause of inju­
ries in Service members. Many of these types of injuries 
are preventable and can be mit igated by proper training 
techniques, use of protective equipment, and program 
and policy implementation to address risk factors.6-8 
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Overall, there were 211 acute injuries per 1,000 AC Service members in 2020. 
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Overall, there were 948 cumulative traumatic inju rics per 1,000 .. \ C Service members in 2020. 
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Injury 

Incidence of Acute Injury by Sex and Age Group, AC Service Members, 2020 

Overall, acute injury rates were higher for female compared to male Service members (239 and 205 per 1,000, respectively). Among 
both male and female Service members, acute injury rates were highest in the oldest age group (45+ years). 
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Incidence of Cumulative Traumatic Injury by Sex and Age Group, AC Service Members, 2020 

Cumulative traumatic injury rates were higher for older compared to younger Service members and higher for female compared to 
male Service members (1,262 and 883 per 1,000, respectively). 
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Body Region of Acute Injury, Top Five 
Categories, AC Service Members, 2020 

Sprains and strains was the most common nature-of-injury 
category, accounting for 34% of all incident acute injuries. 

Lower extremity was the most common region affected by acute 
injury, accounting for 36% of all incident acute injuries. 
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Nature of Cumulative Traumatic Injury, AC 
Service Members, 2020 

Musculoskeletal tissue damage, other was the most common 
nature-of-injury category, accounting for 88% of all incident 
cumulative traumatic injuries. 
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Incidence of Acute Injury, AC Service Members, 
2016- 2020 

The rate of acute injuries decreased from 301 per 1,000 to 211 per 
1,000 (30%) bet ween 2016 and 2020. 
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The rate of acute injuries decreased among Service members in 
all age groups between 2016 and 2020. 
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Injury 

Body Region of Cumulative Traumatic Injury, Top 
Five Categories, AC Service Members, 2020 

The trunk (43%) and lower extremity (34%) were the most 
common regions affected by cumulative traumatic inj ury. 
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Incidence of Cumulative Traumatic Injury, 
AC Service Members, 2016-2020 

The rate of cumulative traumatic injuries was similar between 
2016 and 2019, but decreased from 1,169 per 1,000 to 948 per 
1,000 (19%) between 2019 and 2020. 
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The rate of cumulative traumatic injuries increased among 
Service members in all age groups between 2016 and 2019 before 
decreasing in 2020. 
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Traumatic brain injury (TBI) is structural alteration of 
the brain or physiological disruption of brain func­
tion caused by an external force.9 TBI is the most com­
mon traumatic injury in the U.S. military and can be 
attributed to both deployment and non-deployment 
causes, including blast-related injuries, motor vehicle 
accidents, falls, contact sports, t raining activities, and 
combative actions.10 The effects of TBI vary depending 
upon the severity of the injury and may include phys­
ical (headaches, sleep disturbances), cognit ive (con­
centration and attention problems), and emotional 
(anxiety, depression) dysfunction. TBI can contribute to 
prolonged and permanent disability and may lead to 
military duty limitations or separation from service. 

In 2020, a total of 16,914 AC Service members (1.3%) 
had medical encounters for TBI. Overall, similar per­
centages of male and female AC Service members had 
an encounter for TBI (1.3% and 1.4%, respectively). Male 
Service members aged 45 years or older (2.4%) were 
more than twice as likely to have an encounter for TBI 
as their counterparts aged 34 years or younger (1.1%). 
However, the percentage of female Service members 
with encounters for TBI did not increase with increasing 
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Traumatic Brain Injury 

age group. The association between increasing age and 
prevalence of TBI among male Service members may 
be related to these members seeking medical care at 
the end of their service in order to document their eligi­
bility for Veterans disability compensation or follow-up 
medical care after separation, which could contribute 
to the identification of TBls that were sustained earlier 
in service. Among those with TBI encounters, the most 
common severity was mild (74.5%) followed by mod­
erate {24.7%), severe (0.5%), and penetrating (0.28%). 
The annual prevalence of TBI remained stable from 
2017 to 2019 and decreased slightly in 2020. 

A previous MSMR report evaluating TBI diagnoses from 
2001 to 2016 found that incidence rates were highest 
among those aged 24 years or younger and among Ser­
vice members in the Army or Marine Corps.11 Prevention, 
awareness, and education about mild TBI is important 
since many TBls are sustained as a result of non-combat 
related activities such as motor vehicle crashes or sports 
injuries.10 Early detection, diagnosis, and treatment of 
mild TB ls will result in the best clinical outcome and help 
to prevent long-term neurological injury. 
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Traumatic Brain Injury 

Prevalence of TBI by Sex and Age Group, AC Service Members, 2020 

Among male Service members, those aged 45 years or older were more likely to have an encounter for TB! than those in younger age 
groups. Among female Service members, those in the youngest and the oldest age groups were more likely to have an encounter for 
TBI compared to those in intermediate age groups. 
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Severity of TBI, AC Service Members, 2020 

Mild TBI was the most commonly diagnosed severity, accounting for 75% of al l TB! diagnoses. 
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Prevalence of TBI, AC Service Members, 
2016-2020 

The prevalence ofTBI remained relatively stable between 2016 
and 2019 but decreased slightly in 2020. 
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Prevalence of TBI by Age Group, Female AC Ser­
vice Members, 2016-2020 

Between 2016 and 2020, the percentages of female Service mem­
bers who had encounters for TBI remained stable for those less 
than 45 years old and decreased slightly for those aged 45 years 
or older. 
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Prevalence of TBI by Age Group, Male AC Service 
Members, 2016-2020 

Between 2016 and 2020, the percentages of male Service mem­
bers who had encounters for TBI decreased in all age groups. 

3.5 

3.0 

2.5 

c 2.0 
OJ 
t: 
OJ 1.5 c.. 

-------~----------~-~--~ --. 
1.0 

0 .5 

0.0 

2016 2017 2018 2019 2020 

--<25 - · - 25-3-4 ---·35-44 

9 

Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 268 of 325  PAGEID #: 4933



Noise-induced Hearing Injury 

No·se-induced Hearing Injury 
Noise-induced hearing injury refers to acoustic trauma 
that can be caused by single exposure to an intense 
"impulse" sound such as an explosion or weapons fire, 
or by continuous or intermittent noise exposure over 
an extended period of time. Steady state exposures 
include military vehicles and aircraft, military equip­
ment, and tools found in both military and civilian 
industrial environments.12 Service members may also 
experience harmful noise exposure from recreational 
sources including motorcycles, target shooting and 
hunting, snowmobiles, and power tools.13 Noise-in­
duced hearing injury can significantly affect the health 
and operational effectiveness of Service members. 
Epidemiological estimates suggest that noise-induced 
hearing injuries are a growing problem among military 
personnel as well as the general population.14 The Veter­
an's Benefits Administration reported that auditory dis­
abilities were the second-most common service-related 
disability type among veterans in 2020, accounting for 
13% of all disabilities.15 Common types of noise-induced 
hearing injuries include tinnitus, a ringing or buzzing 
noise in one or both ears, and sensorineural hearing 
loss, which is hearing loss caused by damage to the 

inner ear. It should be noted that sensorineural hear­
ing loss is typically considered a form of noise-induced 
hearing loss; however, for the purposes of this report, 
the two conditions are defined separately. 

In 2020, a total of 53,958 AC service members (4.1%) 
had medical encounters for noise-induced hearing 
injuries. The prevalence of noise-induced hearing inju­
ries was higher among male compared to female Ser­
vice members (4.4% and 2.7%, respectively). Service 
members in the oldest age group had the highest prev­
alence of noise-induced hearing injuries in both sexes. 
Tinnitus (2.4%) was the most common specific noise-in­
duced hearing injury sustained by service members in 
2020, followed by sensorineural hearing loss (1.6%). The 
annual prevalence of noise-induced hearing inju­
ries decreased slightly between 2016 and 2020. 

Previous studies have shown that rates of noise-induced 
hearing injuries are higher among male Service mem­
bers, those 40 years or older, and those in combat-re­
lated occupations.16 Hearing injuries can be reduced or 
prevented by the use of and compliance with hearing 
protection devices, distance and physical barriers to 
noise exposure, and follow-up audiological tests.17

•
18 

4.1% * -$ 

Overnll, ~.1% of AC Sen-ice member~ had m~dical encounters for noise-induced hearing injuries in 2020. 
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Noise-induced Hearing Injury 

Prevalence of Noise-induced Hearing Injury by Sex and Age Group, AC Service Members, 2020 

The prevalence of noise-induced hearing injuries was higher among male (4.4%) compared to female Service members (2.7%) and 
increased with increasing age in both sexes. 
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Prevalence of Tinnitus by Sex and Age Group, AC Service Members, 2020 

The prevalence of tinnitus was higher among males (2.5%) compared to female Service members (1.8%), and the prevalence increased 
with increasing age in both sexes. 
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Prevalence of Sensorineural Hearing Lossa by Sex and Age Group, AC Service Members, 2020 

The prevalence of sensorineural hearing loss was higher among males (1.8%) compared to female Service members (0.7%), and preva­
lence increased with increasing age in both sexes. 
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Noise-induced Hearing Injury 

Prevalence of Noise-induced Hearing Injury, 
AC Service Members, 2016-2020 

The prevalence of noise-induced hearing injuries among Service 
members decreased sl ightly between 2016 and 2020, 
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Prevalence of Noise-induced Hearing Injury by Age 
Group, Female AC Service Members, 2016-2020 

Between 2016 and 2020, the prevalence of noise-induced hearing 
injuries increased slightly among female Service members 35 
years or older. 
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Prevalence of Noise-induced Hearing Injury by 
Age Group, Male AC Service Members, 2016-2020 

Between 2016 and 2020, the prevalence of noise-induced hearing 
injuries decreased slightly among male Service members less 
than 45 years old. 
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Heat Illness 
Heat illness refers to a group of disorders that occur 
when the elevation of core body temperature sur­
passes the compensatory limits of thermoregulation. 
The Armed Forces routinely perform surveillance for 
the most common of these disorders, namely heat 
exhaustion and heat stroke. Heat exhaustion is caused 
by the inability to maintain adequate cardiac output 
because of strenuous physical exertion and environ­
mental heat stress and is often accompanied by acute 
dehydration. Heat stroke is a debilitating illness char­
acterized clinically by severe hyperthermia (i.e., a core 
body temperature of 104°F/40°C or greater), profound 
central nervous system dysfunction (e.g., delirium, sei­
zures, or coma), and additional organ and t issue dam­
age. The onset of heat stroke requires aggressive clin­
ical treatments including rapid cooling and supportive 
therapies such as fluid resuscitation to stabilize organ 
function and prevent multiorgan system failure, which 
is the ultimate case of mortality due to heat stroke. 

In 2020, a total of 1,667 AC Service members (0.13%) 
were diagnosed with heat exhaustion, and 476 
(0.04%) were diagnosed with heat stroke. Overall, 
heat illnesses were more common among Service 

0.16% 

$ 

Heat Illness 

members under 25 years old, who accounted for 71% 
of all cases. Male Service members (0.17%) were slightly 
more affected by heat illnesses compared to female 
members (0.12%). The percentages of AC Service 
members affected by heat exhaustion increased 
slightly between 2017 and 2018, leveled off in 2019, 
and then decreased between 2019 and 2020, while 
the percentages affected by heat stroke remained 
stable throughout the period. 

During 2020, 121 (25%) heat stroke cases were hospi­
talized and 22 (1.3%) heat exhaustion cases were hos­
pitalized. These hospitalizations resulted in 349 total 
bed days for heat stroke and 44 total bed days for heat 
exhaustion. 

Rates of heat illness have previously been found to 
be highest among recruit trainees and those serving 
in combat specific occupational fields.19 Efforts at pre­
venting heat illnesses need to focus especially on these 
groups of Service members, who may engage in higher 
levels of demanding physical exertion during warm 
weather. In particular, trainees at basic training installa­
tions may not be acclimated t o the heat or may not be 
physically fit. 

Overall, 0.16% of AC Scn·ice members had a. heat illness in 2020. 
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Heat Illness 

Incidence of Heat Illness by Sex and Age Group, AC Service Members, 2020 

Younger Service members had higher incidence of heat illness compared to older members, and males had higher incidence 
compared to females. 
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Incidence of Heat Stroke and Heat Exhaustion, 
AC Service Members, 2016-2020 

The percentages of Service members affected by heat exhaustion 
Increased slightly between 2017 and 2018, leveled off in 2019, and 
then decreased in 2020, whi le the percentages who experienced 
heat stroke remained stable during the five-year period. 
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Incidence of Heat Stroke by Age Group, AC Ser­
vice Members, 2016-2020 

The percentages of Service members from all age groups who 
experienced heat stroke remained relatively stable between 2016 
and 2020. 
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The percentages of Service members under 25 years old who 
experienced heat exhaustion increased slightly between 2017 
and 2018, leveled off in 2019, and then decreased in 2020. 
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Behavioral Health 
Like injury, behavioral health (BH) condit ions are a lead­
ing cause of morbidity among AC Service members, 
accounting for over 2 million (11% of total) outpatient 
encounters and nearly 18,000 inpatient encounters 
(29% of total) in 2020.20,2

1 

To determine the proportion of AC Service members 
(including those who were deployed) wit h a BH diag­
nosis during a given 12-month period, the annual prev­
alence ofBH conditions was calculated. A Service mem­
ber was identified as having a BH disorder if they had 
at least two inpatient, outpatient, or in-theater encoun­
ters for a BH condit ion of any type within 365 days with 
at least one of the diagnoses occurring during 2020.6 

Prevalence estimates of specific BH conditions 
(adjustment disorders, alcohol-related disorders, sub­
stance-related disorders, anxiety disorders, bipolar 
disorder, depressive disorder, psychoses, and posttrau­
matic stress disorder [PTSD]) during 2020 were also cal­
culated.22 To be considered a case, two encounters for 
the same BH condition within a 365-day period were 
required. 

To determine the proportion of AC Service members 
that had ever been diagnosed w ith a BH condition, t he 
"lifetime" prevalence of BH disorders was calculated. 
Service members on active duty during December 
2020 were used for this analysis and were considered to 
have a lifet ime history of a BH condition if they had two 
BH disorder diagnoses of the same type within 365 days 
at any t ime between 2002 and 2020. 

Overall, 8.7% of AC Service members had medical 
encounters for a BH disorder in 2020. The annual 
prevalence of BH disorders remained relatively sta­
ble from 2016 to 2020, fluctuating between 8.3% 
and 8.7%. Female Service members were more likely to 
have medical encounters for BH disorders (14%) when 
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Behavioral Health 

compared to male members (7.5%). Service members in 
the youngest age category (less t han 25 years) had the 
highest prevalence of BH disorders in both sexes. 

Almost 12% of Service members with any BH disorder 
were hospitalized, resulting in a total of 158,827 bed 
days in 2020. Cases of psychoses had the highest hospi­
talization rate (29%), followed by bipolar disorder (19%). 
However, cases of depressive disorders had the highest 
total number of bed days (46,350), followed by alco­
hol-related disorders (39,129). 

Among both male and female AC Service members, 
adjustment disorder was the leading BH diagnosis 
in 2020 followed by anxiety disorder and depres­
sive disorder. 

Among AC Service members on active duty during 
December 2020, 27% of female and 16% of male mem­
bers (18% overall) had a history (lifetime prevalence) of 
a BH disorder. The lifetime prevalence of BH disorders 
ranged from 11% to 21% across Services. 

A previous MSMR report looking at trends of BH diag­
noses between 2007 and 2016 found incidence of most 
BH conditions to be higher in female Service mem­
bers, except for alcohol- and substance-related disor­
ders which were higher in male members.23 The MSMR 
report also found the incidence of several BH condi­
tions to be higher among Army members and those in 
motor t ransport occupations. To provide help for Ser­
vice member with BH issues or concerns, the MHS offers 
several resources including free hotlines (e.g., Military 
OneSource, DoD Safe Helpline, Military Crisis Linel,24 

outreach centers (e.g., Defense Centers of Excellence 
for Psychological Health and Traumatic Brain Inj ury 
Outreach Center), and connections to additional sup­
port programs (e.g., National Resource Directory). 
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Behavioral Health 

Prevalence of BH Disorders by Sex and Age Group, AC Service Members, 2020 

Female Service members were more likely to be diagnosed with BH disorders compared to male members, and those in the youngest 
age group were more likely to be diagnosed compared to older Service members. 
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Annual and Lifetime Prevalence of BH Disorders by Sex and Condition, AC Service Members, 2020 

Overall, 18% of Service members (27% of female and 16% of male members) received diagnoses of a BH disorders between 2002 and 
2020. The percentages were higher for female compared to male Service members for most BH disorders. 
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Behavioral Health 

Prevalence of BH Disorders, AC Service Members, 2016-2020 

The prevalence of BH disorders remained relatively stable between 2016 and 2020. 
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Prevalence of BH Disorder by Age Group, Male AC Service Members, 2016-2020 

Between 2016 and 2020, the prevalence of BH disorders remained relatively stable among male Service members in all age groups. 
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Prevalence of BH Disorder by Age Group, Female AC Service Members, 2016-2020 

The prevalence of BH disorders increased sl ightly between 2016 and 2020 among female Service members under age 34, and remained 
relatively stable for those in the oldest age groups. 
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Sexually Transmitted Infections 

Sexually Transmitted Infections 
Sexually transmitted infections (STls) are relevant 
to Service members because of their relatively high 
incidence, adverse impact on individual readiness, 
and potential for serious medical sequelae if left 
untreated.25 Two of the most common bacterial STls 
are caused by Chlamydia trachomatis (chlamydia) 
and Neisseria gonorrhoeae (gonorrhea). Trichomoni­
asis, caused by the parasite Trichomonas vagina/is, is 
another common STI. The overall incidence and time 
trends related to these three STls (chlamydia, gonor­
rhea, and trichomoniasis) among AC Service members 
in 2020 are reported here. 

In 2020, 25 per 1,000 AC Service members were 
diagnosed with or tested positive for one of the 
three STls. Female Service members had higher rates 
ofSTls compared to male members, particularly among 
the younger age groups. Chlamydia was most com­
mon (21 per 1,000), followed by gonorrhea (3.7 per 
1,000) and trichomoniasis {0.7 per 1,000). Among 
both male and female Service members, STls were 
most common in the youngest age groups. AC Service 
members less than 25 years of age were almost three 
times more likely to have an STI compared to those 
aged 25-34 years. 

The annual incidence rates of chlamydia and 
gonorrhea among AC Service members increased 
between 2016 and 2019, but decreased from 2019 
to 2020. These trends were primarily attributed to 
Service members under age 25. Rates of trichomoni­
asis decreased between 2016 and 2020. 

Previous studies have demonstrated increases in the 
incidence rates of chlamydia and gonorrhea among 
AC Service members during the past five years,25 with 
consistently higher rates among female Service mem­
bers. The decline in STI rates in 2020 is likely related to 
the COVID-19 pandemic, since there were limitations 
on appointments during this time and Service mem­
bers may have avoided coming in for appointments. 
The pandemic may have also caused a temporary 
reduction in sexual risk behaviors as sexual networks 
may have been limited as a result of social distancing 
recommendations. However, at the t ime of the anal­
ysis, no data were available to test t his hypothesis. 
Higher rates of most STls among female compared 
to male Service members can likely be attributed to 
implementation of the Services' screening programs. 
Continued behavioral risk reduction interventions are 
needed to counter the increasing incidence of some 
STls and maintain any decreases. 

25 

$ 

Overall► there were 25 case~ of STis (chlamydia, gonorrhea, or t richomoniasis) 
per 1,000 .AC Service members in 2020. 
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Sexually Transmitted Infections 

Incidence of Chlamydia by Sex and Age Group, AC Service Members, 2020 

In 2020, female Service members had higher rates of chlamydia compared to male members, particularly among those in younger 
age groups. 
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In 2020, female Service members had higher overall rates of gonorrhea compared to male members; this difference was driven by those 
in the youngest age group. 
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Incidence of Trichomoniasis by Sex and Age Group, AC Service Members, 2020 

Overall, female Service members had higher rates of t richomoniasis compared to male members. 
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Sexually Transmitted Infections 

Incidence of Chlamydia and Gonorrhea, 
AC Service Members, 2016-2020 

The incidence of chlamydia and gonorrhea increased from 2016 
to 2019, and decreased slightly between 2019 and 2020. 
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Incidence of Chlamydia and Gonorrhea by Age 
Group and Sex, AC Male Service Members, 
2016-2020 

Among male Service members in the youngest age groups, the 
incidence of chlamydia and gonorrhea increased between 2016 
and 2019 and then decreased slightly between 2019 and 2020. 
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Group and Sex, AC Female Service Members, 
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The incidence of chlamydia and gonorrhea increased between 
2016 and 2019 and then decreased slightly between 2019 and 
2020 among female Service members less than 25 years old. 
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Incidence ofTrichomoniasis, AC Service 
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The incidence of trichomoniasis decreased between 2016 and 
2020. 
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The incidence oftrichomoniasis decreased between 2016 and 
2020 among male Service members less than 35 years old. 
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Incidence of Trichomoniasis by Age Group, 
AC Female Service Members, 2016-2020 
Between 2016 and 2020 the incidence of trichomoniasis 
decreased among female Service members under 45 years old. 
Among those 45 years or older, the incidence of trichomonlasis 
increased from 2016 to 2019 and then decreased between 2019 
and 2020. 
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Sleep Disorders 
The American Academy of Sleep Medicine recom­
mends at least seven hours of sleep per night for adults 
aged 18- 60 years.26 Lack of sleep can impair cognitive 
function, decreasing performance and increasing the 
risk for injury and accidents. Insufficient sleep is also 
associated with a number of chronic diseases includ­
ing diabetes, heart disease, obesity, and depression.27 

The overall prevalence and time trends related to sleep 
disorders (including sleep apnea, insomnia, hypersom­
nia, circadian rhyt hm disorders, narcolepsy, parasom­
nia, and sleep-related movement disorders) among AC 
Service members in 2020 are reported here1 along with 
the prevalence of the most commonly diagnosed sleep 
disorders. 

In 2020, 12% of AC Service members had a med­
ical encounter for at least one sleep disorder. Pro­
portions were similar for male and female Service 
members (13% and 11%, respectively). The most com­
monly diagnosed sleep disorders were sleep apnea 
and insomnia (6.8% and 4.5%, respectively). Male 

~ ~ 

Sleep Disorders 

Service members were more likely to have an encounter 
for sleep apnea than female members (7.6% and 3.2%, 
respectively), while a greater percentage of female than 
male Service members had a medical encounter for 
insomnia (6.3% and 4.1%, respectively). 

The prevalence of sleep disorders among AC Ser­
vice members remained relatively stable during 
2016- 2020. However, the prevalence of sleep disor­
ders among male Service members 45 years or older 
increased slightly from 45% in 2016 to 49% in 2020. 

Previous studies have demonstrated increases in the 
incidence rates of some conditions, including sleep dis­
orders, when comparing rates during the early, middle, 
and last phases of Service members' careers.12 These 
increases were independent of age and thought to be 
due in part to increased reporting during separation 
and retirement physicals.28 The impact of career phase 
was not evaluated here and may be important to con­
sider in the future. 
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Overall , 12lVo of AC Sen•ice member~ had a sleep disorder in 2020. 
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Sleep Disorders 

Prevalence of Sleep Disorders by Sex and Age Group, AC Service Members, 2020 

The prevalence of sleep disorders was similar among male (13%) and female Service members (11%) and increased w ith increasing age 
among both sexes. 
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Prevalence of Sleep Apnea by Sex and Age Group, AC Service Members, 2020 

The prevalence of sleep apnea was higher for male (7.6%) compared to female Service members (3.2%), and the prevalence increased 
with increasing age among both sexes. 
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Prevalence of Insomnia by Sex and Age Group, AC Service Members, 2020 

The prevalence of insomnia was higher for female (6.3%) compared to male Service members (4.1%), and the prevalence increased with 
increasing age among both sexes. 
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Sleep Disorders 

Prevalence of Sleep Disorders, AC Service Members, 2016-2020 

The prevalence of sleep disorders among Servke members remained relatively stable between 2016 and 2020. 
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Prevalence of Sleep Disorders by Age Group, Male AC Service Members, 2016-2020 

The prevalence of sleep disorders among male Service members remained relatively constant for all age groups between 2016 and 
2020, except for those 45 years or older, for whom prevalence increased slightly from 45% in 2016 to 49% in 2020. 
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Prevalence of Sleep Disorders by Age Group, Female AC Service Members, 2016-2020 

Between 2016 and 2020, the prevalence of sleep disorders remained relatively stable among female Service members under 45 years 
o ld. Among those in the oldest age group, prevalence increased slightly between 2016 and 2019 and then decreased sl ightly in 2020. 
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Obesity 
Obesity negatively impacts physical performance and 
military readiness and is associated with long-term 
health problems such as hypertension, diabetes, coro­
nary heart disease, stroke, cancer, and risk for all­
cause mortality. Studies also suggest that health care 
utiliza-tion is higher among obese Service members 
than their normal-weight counterparts.29 

The Clinical Data Repository (CDR) vital sign table and 
Genesis vitals table within the MHS Data Repository 
(MDR) were used to identify all records for AC Service 
members with a height and weight measurement avail­
able on the same day; pregnant Service members were 
excluded. Body mass index (BMI) was calculated utiliz­
ing the latest height and weight record in a given year. 
In accordance with the Centers for Disease Control and 
Prevention (CDC), a BMI ~30 was considered obese.30 

Obesity 

The overall prevalence of obesity among AC Ser­
vice members was 19% in 2020. Obesity rates were 
higher among male (20%) compared to female Ser­
vice members (15%). The lowest prevalence of obesity 
was in Service members less than 25 years old (11%) and 
the highest was among those aged 35-44 years (30%). 
The overall prevalence of obesity increased slightly 
between 2016 and 2020. 

Prior studies have demonstrated an increasing trend 
of obesity among Service members in all branches 
and sociodemographic groups.31

•
32 To combat this con­

cerning rise, there should be an increased focus on evi­
dence-based initiatives to reduce obesity such as pro­
grams to provide healthier food and beverage options 
on military bases, technology-based approaches to 
improving fitness, and sustainable weight manage­
ment training and follow-up services.33 
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Overall, 19%> of AC Service members were classified as obese in 2020. 
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Prevalence of Obesity by Sex and Age Group, AC Service Members, 2020 

Obesity rates were higher among male (20%) compared to female Service members (15%). The prevalence of obesity increased with 
increasing age through 35-44 years then decreased among those aged 45 years or older. 
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Obesity 

Prevalence of Obesity, AC Service Members, 2016-2020 

The prevalence of obesity increased from 17% in 2016 to 19% in 2020. 
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Prevalence of Obesity by Age Group, Male AC Service Members, 2016-2020 

Between 2016 and 2020, the prevalence of obesity increased among male Service members in all age groups. 
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Prevalence of Obesity by Age Group, Female AC Service Members, 2016-2020 

Between 2016 and 2020, the prevalence of obesity increased among female Service members in al l age groups. 
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Acute Respiratory Illnesses 

Acute Respiratory Illnesses 
Outbreaks and epidemics of acute respiratory illnesses 
can have adverse effects on individual and military unit 
readiness. The Armed Forces have long recognized 
the special risks of respiratory illnesses among Service 
members who live in congregate settings, mix with Ser­
vice members from other geographic regions, undergo 
the stresses of military training and operations, and 
travel to foreign countries. To counter the threat of 
such illnesses, the Armed Forces have for many years 
emphasized both preventive measures as well as con­
tinuous surveillance for respiratory infections. Vaccines 
are required for or offered to new Service members 
to prevent a variety of respiratory diseases caused 
by bacteria (diphtheria, pertussis, and mening­
ococcal infections) and viruses (adenovirus, 
influenza, measles, mumps, rubella, varicella, and 
most recently, COVID-19). This report summarizes 
temporal trends of specific respiratory infections and 
syndromes as wel l as specific symptoms of respiratory 
illness. For this metric, data are also presented 
separately for recruits. 

On average, 20 per 1,000 AC Service members were 
diagnosed with acute respiratory infections each 
month during 2020, with rates highest in March 
(39 per 1,000) and lowest in May (6.5 per 1,000). 
Female Service members had higher monthly rates of 
acute respiratory infections and respiratory symp­
toms compared to male members. Those in the 
youngest age category (less than 25 years old) had 
the highest rates of acute respiratory infections, but 
those in the oldest age group had the highest rate of 
respiratory symptoms. Com-pared to AC Service 
members overall, recruits had higher average 
monthly rates of acute respiratory infections (53 
per 1,000), but lower average rates of respiratory 
symptoms (9.3 per 1,000) in 2020. 

Monthly rates of respiratory infections among AC 
Service members remained relatively stable between 

26 

2016 and 2019, but decreased sharply in April 2020. 
Recruits had consistently higher rates of acute respira­
tory infections compared to AC Service members, 
with an even more pronounced decline in April 2020. 
The decline in April 2020 coincides with the beginning 
of the COVID-19 pandemic, when Military Treatment 
Facilities (MTFs) began limiting access to non-essential 
services.34 The required use of face masks and social 
distancing likely also reduced rates of other respira­
tory infections besides COVID-19 during this time 
period. Monthly rates of respiratory symptoms 
were relatively stable among AC Service members 
between 2016 and 2019, but spiked in March 2020, 
again coinciding with the COVID-19 pandemic. 
Recruits had higher rates of respiratory symptoms 
compared to AC Service members throughout most 
of the period, except in 2020. There were note­
worthy patterns of seasonal increases (in winter) 
and declines (in summer) for both AC Service 
members overall and for recruits. 

A total of 270,314 Service members had at least 
one acute respiratory infection diagnosis in 2020. Of 
these Service members, 1,204 (0.5%) were hospitaliz­
ed, resulting in 5,774 total bed days. 

Rates among trainees were likely higher because of 
the spread of infections among trainees in congregate 
settings during basic training, strict requirements for 
sick trainees to receive medical care, and more thor· 
ough surveillance of trainees, including collection of 
specimens to identify etiologic pathogens. For both 
the trainees and AC service members, the rates of 
diagnoses of respiratory symptoms were considerably 
lower than the rates of specific acute respiratory 
illnesses. This observation indicates that health 
care providers recorded specific diagnoses much more 
often than nonspecific symptom diagnoses during 
encount-ers for acute respiratory illnesses. 
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Acute Respiratory Illnesses 

On average, 20 per 1,000 AC Service member per month were diagnosed with acute 
respiratory infections in 2020 . 
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On average, 12 per 1,000 AC Service members per month were diagnosed with respiratory 

symptoms in 2020. 
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Acute Respiratory Illnesses 

Average Monthly Incidence of Acute Respiratory Infections by Sex and Age Group, AC Service 
Members, 2020 

Service members in the younger age groups had higher average monthly rates of acute respiratory infections than those in the older 
groups. Compared to male Service members, female members had higher rates within each age group. 
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Average Monthly Incidence of Respiratory Symptoms by Sex and Age Group, AC Service Members, 
2020 

Female Service members had higher rates of respiratory symptoms compared to male members. Rates were highest among Service 
members aged 45 years or older. 
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Acute Respiratory Illnesses 

Incidence of Acute Respiratory Infections, AC Service Members and Recruit Trainees, 2016-2020 

Monthly rates of respiratory infections among AC Service members remained relatively stable between 2016 and 2019, but declined in April 
2020. Recruit s had consistently higher rates of acute respiratory infections compared to AC Service members, with an even more pro­
nounced decline in April 2020. 
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Incidence of Respiratory Symptoms, AC Service Members and Recruit Trainees, 2016-2020 

Similar to acute respiratory infections, rates of respiratory symptoms displayed seasonal increases in winter months and declines in summer 
months. Monthly rates of respiratory symptoms were relatively stable among AC Service members between 2016 and 2019, spiked in 
March 2020, and t hen decreased through May 2020. Recruits had higher rates of respiratory symptoms compared to AC Service members 
throughout most of t he period, except in 2020. 
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COVID-19 
COVID-19 is an infectious disease caused by severe 
acute respiratory syndrome coronavirus 2 (SARS-CoV-2). 
Continuous person-to-person spread of the virus has 
occurred worldwide since December 2019. On January 
31, 2020, the U.S. Secretary of Health and Human Ser­
vices declared a public health emergency in the U.S. in 
response to the spread of COVID-19.35 COVID-19 spreads 
primarily through respiratory droplets produced when 
an infected person breathes, coughs or sneezes, and is 
more likely to infect people in close contact with one 
another. Infected individuals may be asymptomatic or 
experience mild to severe illhess.36 By the end of 2020, 
over 19.7 million cases had been reported domes­
tically.37 The COVID-19 pandemic has significantly 
affected military operations through movement restric­
tions, workspace capacity limits, and testing protocols 
for Service members.38 

The overall incidence of reported or laboratory­
confirmed COVID-19 infection was 5.9% in 2020. 

5.9% 

$ 

COVI0-19 

Female Service members (6.5%) had a higher incidence 
of COVID-19 infection compared to male members 
(5.8%). Younger Service members had a higher inci­
dence of COVID-19 infection than those in older age 
groups. 

A total of 412 (0.5%) AC Service members were hospi­
talized for COVID-19 in 2020, resulting in 2,512 total bed 
days. However, this is likely an underestimate since it 
relied on the diagnosis of COVID-19 using ICD-10 code 
U07.l, which did not become available until several 
weeks after the beginning of the pandemic. 

Surveillance of COVID-19 among Service members 
and other DoD personnel is ongoing. Information and 
resources on latest DoD policy, guidance, and resources, 
as well as case counts, information about vaccine avail­
ability, and travel restrictions for DoD installations are 
available at https://www.defense.gov/explore/spot­
light/coronavirus/. 

O,crall, 5.9% of AC Sen·ice members were infected witlt COYID-19 in 2020. 

* ~ ~ y 
Army Navy Marine Corps Air Force 
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COVID-19 

Incidence of COVID-19 by Sex and Age Group, AC Service Members, 2020 

Service members in the younger age groups had a higher incidence of COVID-19 than those in the older age groups. Female Service 
members (6.5%) had a higher incidence compared to males (5.8%). 

10 
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Incidence of Reported or Laboratory-Confirmed COVID-19 Infection by Month, AC Service Members, 2020 

Monthly incidence of COVID-19 peaked in July 2020 and December 2020 for AC Service members and recruits. Incidence was higher 
among recruits compared to overall AC Service members since the start of the pandemic. 
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► Army 
Service Profile (2020):a 
Population: Approximately 473,000 Army Service members 

77% under 35 years old, 15% female 

HEALTH INDEX MEASURESb 

MEASURE 
ARMY 

VALUE' 

Acute Injury (rate per 1,000) 269 
Cumulative Traumatic Injury (rate per 1,000) 1,257 

TBI (%) 2.0 
Noise-induced Hearing Injury(%) 5.2 

Heat Illness (%) 0.26 
Behavioral Health 1-Year (%) 10 

Behavioral Health Lifetime (%) 21 
STls (rate per 1,000) 30 
Sleep Disorders (%) 16 

Obesity(%) 19 

Acute Respiratory Illness (average rate per 1,000 per month) 20 
Respiratory Symptoms (avgerage rate per 1,000 per month) 14 

COVI D-1 9 (%) 6.6 

♦♦♦ 

ADDIT IONAL INFORMATION DFMOGRAPHICS 

Injury rates including TBI and noise-induced 
hearing were found to be higher in the Army 
than in the other Services. Mission-specific 
training and operational requirements likely 
contribute to the risk for injury among Soldiers. 
Rates of BH conditions, STls, and sleep disorders 
were also higher among Soldiers than in Sail­
ors, Airmen, and Marines. Given the potential 
for each of these conditions to contribute to 
decreased performance, disability, and separa­
tion, further exploration of potential causes and 
interventions is warranted. 

Number of AC Service members, June 2020; see Appendix for details. 
'' See Appendix for details regarding measure compvtations. 
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► Navy 
Service Profile (2020):a 
Population: Approximately 335,000 Navy Service members 

77% under 35 years old, 20% female 

HEALTH INDEX MEASURESb 

MEASURE 
NAVY 

VALUE' 

Acute Injury (rate per 1,000) 147 
Cumulative Traumatic Injury (rate per 1,000) 599 

TBI (%) 0.7 

Noise-induced Hearing Injury(%) 2.7 

Heat Illness (%) 0.04 

Behavioral Health 1-Year (%) 8.5 

Behavioral Health Lifetime(%) 17 

$Tis (rate per 1,000) 24 

Sleep Disorders (%) 11 

Obesity(%) 25 
Acute Respiratory Illness (average rate per 1,000 per month) 18 

Respiratory Symptoms (average rate per 1,000 per month) 8.2 

COVID-19 (%) 5.5 

ADDITIONAL INFORMATION 

♦♦♦ 

DEMOGRAPHICS 

While injury, sleep disorders, and BH conditions 
remain important threats to Navy readiness, this 
report highlights obesity as an important health 
concern among Sailors. Obesity contributes to 
hypertension, diabetes, coronary heart disease, 
stroke, cancer, all-cause mortality, and 
increased health care costs. It also contributes 
to failure of Sailors to meet physical fitness 
standards. 

Number of AC Service members, June 2020; see Appendix for details. 
"See Appendix for details regarding measure computations, 
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► Air Force 
Service Profile (2020):a 
Population: Approximately 329,000 Air Force Service members 

77% under 35 years old, 21 % female 

HEALTH INDEX MEASURESb 

MEASURE AIR FORCE 
VALUEC 

Acute Injury (rate per 1,000) 186 
Cumulative Traumatic Injury (rate per 1,000) 894 

TBI (%) 0.7 

Noise-induced Hearing Injury(%) 3.3 
Heat Illness (%) 0.04 

Behavioral Health 1-Year (%) 7.5 
Behavioral Health Lifetime (%) 18 

STls (rate per 1,000) 19 
Sleep Disorders (%) 12 

Obesity(%) 20 
Acute Respiratory Illness (average rate per 1,000 per month) 23 

Respiratory Symptoms (average rate per 1,000 per month) 15 
COVID-19 (%) 5.6 

ADDITIONAL INFORMATION 

♦♦♦ 

DEMOGRAPHICS 

In this analysis, acute respiratory infections, re­
spiratory symptoms, obesity, and lifetime BH 
disorders were found to affect Airmen at high­
er than average rates. Airmen should continue 
to take prevent ive measures to protect against 
respiratory infections. Future efforts to address 
obesity and efforts to better understand the in­
terplay of obesity with other comorbidities also 
have the potential to improve the readiness of 
Airmen. 

"Number of AC Service ,iembers, June 2020; see Appendix for details. 
"See Appendix fo1 details regarding measure computations. 
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► Marine Corps 
Service Profile (2020):3 

Population: Approximately 183,000 Marine Corps Service members 

88% under 35 years old, 9.0% female 

HEALTH INDEX MEASURESb 

MARINE 
MEASURE CORPS 

VALUE' 
Acute Injury (rate per 1,000) 222 

Cumulative Traumatic Injury (rate per 1,000) 885 

TBI (%) 1.5 
Noise-induced Hearing Injury(%) 5.2 

Heat Illness (%) 0.35 
Behavioral Health 1-Year (%) 7.3 

Behavioral Health Lifetime (%) 11 

$Tis (rate per 1,000) 26 
Sleep Disorders (%) 6.9 

Obesity(%) 9.8 

Acute Respiratory Illness (average rate per 1,000 per month) 21 
Respiratory Symptoms (average rate per 1,000 per month) 8.4 

COVID-19 (%) 5.3 

♦♦♦ 

ADDITIONAL INFORMATION DEMOGRAPHICS 

Marines had relatively low rates of BH diagno­
ses, sleep disorders, and obesity compared to 
the other Services. However, heat illnesses, TBI, 
and noise-induced hearing injuries emerged as 
important areas of focus for prevention efforts. 
Attention to reducing these injuries as well as 
acute injuries in the field and in recruit training 
has the potential to improve health and readi­
ness of Marines. 

Number of AC Service members. June 2020; see Appendix for details. 
· See Appendix for details regarding measure computations. 
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Methods 

METHODS 
Acute and Cumulative Traumatic Injury 

Data were derived from records routinely maintained in the Defense Medical Surveillance System (DMSS). These 
records document ambulatory encounters and hospitalizations of AC Service members in fixed military and civilian (if 
reimbursed through the MHS) treatment facilities worldwide. Acute and cumulative traumatic injuries were identified 
using ICD-10-CM diagnosis codes from the U.S. Army Public Health Center's (APHC) 2021 lnjuryTaxonomy.3 Service 
members were identified as having an injury if they had a qualifying injury diagnosis in any position of an inpatient 
or outpatient medical encounter. A 60-day gap rule was used to identify incident injuries. To be counted as a new 
case, at least 60 days must have passed since the last qualifying injury for the same nature of injury and body region 
affected, as defined by the injury taxonomy. Encounters with a documented "war"- or "battle"-related cause of injury 
were excluded from the analysis. Causes of injuries were assessed based on North Atlantic Treaty Organization Stan­
dard Agreement (STANAG) 2050 and ICD-10-CM "external cause of injury" codes. The denominator was all AC Service 
members during June of the year of interest. 

Among those who were identified as an incident acute or cumulative traumatic injury case in 2020, hospitalization 
status and total number of hospital bed days were determined. An individual was counted as being hospitalized 
for an acute or cumulative traumatic injury if they had an inpatient encounter in 2020 with an injury diagnosis in 
the primary diagnostic position. Bed days were calculated among all inpatient encounters with an injury diagnosis 
in the primary diagnostic position in 2020. In addition, for all incident injuries, the frequency and percentage of the 
nature of injury and body region affected were described. 

36 

Limitations: 

1. The transition from International Classification of Diseases, Ninth Revision, Clinical Modification (ICD-
9-CM) to ICD-10-CM in October 2015 presented a significant artifact for acute injury surveillance. ICD-
10-CM has more than 15 t imes the number of acute injury codes than ICD-9-CM, and they are far more 
specific. It is not possible to directly compare rates of highly specific acute injuries captured in ICD-
10-CM to the non-specific injuries captured in ICD-9-CM. For this reason, rates of acute injuries captured 
under ICD-9-CM were not reported here. 

2. This report is meant to describe nondeployment-related injuries; however, some deploymeht-related 
injuries may have been captured if the war- or battle-related cause of injury was not documented. 

3. Diagnosing an acute injury is subjective and provider-dependent. Incident and subsequent diagnoses 
rendered by different providers introduces error that can result in both undercounting and overcount­
ing of injuries. 

4. It is not always possible to d ifferentiate incident injuries from reinjuries using surveillance data. The 
60-day gap rule is sufficient for the vast majority of injuries, which are generally not severe, but may 
lead to overcounting of severe injuries if the subsequent encounters are erroneously coded as incident 
injuries. 
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Methods 

Noise-Induced Hearing Injury 
Data were derived from records routinely maintained in the DMSS. A case of noise-induced hearing injury was defined 
as having an inpatient, outpatient, or Theater Medical Data Store (TMDS) medical encounter with a diagnosis for 
sensorineural hearing loss (ICD-9: 389.10, 389.11, 389.15-389.18; ICD-10: H90.3, H90.41, H90.42, H90.5), noise-induced 
hearing loss (ICD-9: 388.10-388.12; ICD-10: H83.3*, 509.31*), tinnitus (ICD-9: 388.3, 388.30-388.32; ICD-10: H93.1*), or 
significant threshold shift (ICD-9: 794.15, ICD-10: R94.120) in any diagnostic position.39 A Service member could be 
counted as a case of noise-induced hearing injury once per calendar year for each of the specific types of injury, and 
could be counted as a case of noise-induced hearing injury (any type) once per year. The denominator was all AC 
Service members during June of the year of interest. 

Limitations: 

1. Data from audiometric testing were not included. 

2. Hearing injuries associated w ith blasts or head injuries, such as ear drum perforation, were not included. 

TBI 
Data were derived from records routinely maintained in the DMSS. A case of TBI was defined as having an inpatient, 
outpatient, or TMDS medical encounter with a diagnosis of TBI in any diagnostic position.4° For the full list of ICD-9 
and ICD-10 codes used in the analysis, please refer to the Armed Forces Health Surveillance Division (AFHSD) sur­
veillance case definition.40 Note that for this analysis, the "personal history of traumatic brain injury" codes were not 
included because the intent was to capture Service members who had an encounter for a prevalent TBI. However, 
the ICD-10 codes indicating ''subsequent encounter" and ''sequelae"for a TBI were included. A Service member could 
be counted as a case ofTBI once per calendar year, with more severe cases being counted over more mild cases (i.e., 
penetrating cases were counted over severe cases, which were counted over moderate cases, and moderate cases 
were counted over mild cases). The denominator was all AC Service members during June of the year of interest. 

Among those who were identified as a TBI case in 2020, hospitalization status and total number of hospital bed days 
were determined. An individual was counted as being hospitalized for a TBI if they had an inpatient encounter in 2020 
with a TBI diagnosis in the primary diagnostic position. Bed days were calculated among inpatient encounters with a 

TBI diagnosis in the primary diagnostic position in 2020. 

Limitations: 

1. Cases were identified using administrative records of medical care if reimbursed through the MHS. 
Records of care outside of this system would not be captured. 

2. Ascertainment of the severity of the TBI relies on accurate coding and documentation by the medical 
provider. 

37 
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Methods 

Heat Illness 
Data were derived from records routinely maintained in the DMSS. A case of heat illness was defined as having an 
inpatient or outpatient medical encounter with a diagnosis for heat stroke (ICD-9: 992.0; ICD-10: T67.0*) or heat exhaus­
tion (ICD-9: 992.3-992.5; ICD-10: T67.3*-T67.S*) in the first or second diagnostic position or by having a reportable 
medical event report for heat illness. A service member could be counted as a case of heat illness once per calendar 
year. Heat stroke was prioritized over heat exhaustion if the individual had indication of both occurring in the same 
year. These methods are consistent with those applied in the annual MSMR reports on heat illness.19 The denominator 
was all AC Service members during June of the year of interest. 

Among those who were identified as a heat illness case in 2020, hospitalization status and total number of hospital 
bed days were determined. An individual was counted as being hospitalized for a heat illness if they had an inpatient 
encounter in 2020 with a heat illness diagnosis in the primary diagnostic position. Bed days were calculated among 
inpatient encounters with a heat illness diagnosis in the primary diagnostic position in 2020. 

Limitations: 

1. Similar heat-related clinical illnesses are likely managed and reported differently at different locations 
and in different clinical settings. 

2. Heat illness during deployment was not ascertained. 

3. Reporting guidelines for heat illnesses were modified in the 2017 and 2020 revisions of the Armed 
Forces guidelines. In these updated guidelines, the heat injury category was removed, leaving only case 
classifications for heat stroke and heat exhaustion. This may cause some variations in reporting. 
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Methods 

BH Disorders 

Data were derived from records routinely maintained in the DMSS. Health care encounters of deployed Service 
mem-bers are documented in records that are maintained in the Theater Medical Data Store (TMDS), which is 
included in the DMSS. It is important to note that because the TMDS has not fully transitioned to ICD-10-CM, 
ICD-9-CM codes appear in this analysis. 

Service members were identified as having a BH disorder if they had at least two BH disorder diagnoses (ICD-9-CM: 
290-319.; ICD-10-CM: F01-F99) within 365 days in any diagnostic position. However, diagnoses for postconcussion 
syndrome, intellectual disabilities, nicotine dependence, and pervasive and specific developmental disorders were 
excluded (ICD-9: 299.*, 305.1, 310.2, 315.*, 317.* -319.*; ICD-10-CM: F0?.81, F70-F79, Fl?.*, F80.*-F82.*, F84.~ F88-F89).23 

Diagnoses could occur in inpatient, outpatient, or in-theater medical encounters. At least one of these diagnoses had 
to occur during of the year of interest. The denominator was all AC Service members duringJune of the year of ihterest. 

For specific BH conditions (adjustment disorders, alcohol-related disorders, anxiety disorders,. bipolar disorder, depres,­
sive disorders, psychoses, PTSD, and substance-related disorders), ICD-9-CM and ICD-10-CM codes from the AFHSD 

surveillance case definitions were used.22 A Service member was considered to have a specific BH condition if they 
had two diagnoses for the same condition within 365 days of each other. At least one of these diagnoses had to occur 
during of the year of interest. The denominator was all AC Service members during June of the year of interest. 

History (''lifetime" prevalence) of a BH disorder was also measured. Service members were considered to have a his­
tory of BH disorder if they had two BH disorder diagnoses within 365 days at ahy time between 2002 and 2020 and 
were in service during December 2020 (the last month of the surveillance period). The denominator was all AC Service 
members during December 2020. 

Among those who were identified as a BH disorder casein 2020, hospitalization status and total number of hospital bed 
days were determined. An individual was counted as being hospitalized for a BH disorder if they had an inpatient encounter 
in 2020 with a BH disorder diagnosis in the primary diagnostic position. Bed days were calculated among inpatient encoun­
ters with a BH disorder diagnosis in the primary diagnostic position in 2020. 

Limitations: 

1. Service members do not always seek or receive care for a BH condition within the MHS, and BH disor­
ders may be underestimated here. 

2. Some diagnoses may be miscoded or incorrectly transcribed on centrally transmitted records. 

3. Some encounters (e.g., screening visits) may have been erroneously diagnosed or miscoded as BH 
disorders. 
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Methods 

STls 
Diagnoses of STls were ascertained from medical administrative data and reports of notifiable medical events rou­
tinely maintained in the DMSS for surveillance purposes. STI cases were also derived from positive laboratory test 
results recorded in the Health Level 7 (HL7) chemistry and microbiology databases maintained by the Navy and 
Marine Corps Public Health Center at the EpiData Center. 

An incident case of chlamydia or trichomoniasis was defined by any of the following: 1) a case defining diagnosis of 
chlamydia (ICD-9: 099.41, 099.5*; ICD-10: A56.*) or trichomoniasis (ICD-9: 131 .*; ICD-10: A59.*) in the first or second diag­
nostic position of a record of an outpatient or in-theater medical encounter, 2) a confirmed notifiable disease report 
(for chlamydia only), or 3) a positive laboratory test for chlamydia or trichomoniasis (any specimen source or test type). 
An incident case of gonorrhea was similarly defined by 1) a case-defining diagnosis (ICD-9: 098.*; ICD-10: A54.*) in the 
first or second diagnostic position of a record of an inpatient, outpatient, or in-theater encounter, 2) a confirmed noti­
fiable disease report for gonorrhea, or 3) a positive laboratory test for gonorrhea (any specimen source or test type). 
For each type of STI, an individual could be counted as having a subsequent case only if there were more than 30 days 
between the dates on which the case-defining diagnoses were recorded. These case definitions were derived from 
those used in the MSMR annual STI report.25 

The denominator was all AC Service members during June of the year of interest. 

Limitations: 

1. STI cases may not be captured if coded in the medical record using symptom codes (e.g., urethritis) 
rather than STl-specific codes. 

2. Cases may be underestimated because some affected Service members may be diagnosed and treated 
through nonreimbursed, non-military care providers (e.g., county health departments or family plan­
ning centers). In addition, laboratory tests that are performed in a purchased care setting, a shipboard 
facility, a battalion aid station, or an in-theater facility are not captured. 

3. Differences in rates between Services may be at least partially due to different practices regarding 
screening, testing, treatment, and reporting. 
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Methods 

Sleep Disorders 

Data were derived from records routinely maintained in the DMSS; TMDS data were included. Service members 
were identified as having a sleep disorder if they had a qualifying diagnosis (Table 1) in any diagnostic position 
during the year of interest. It is important to note that because the TMDS has not fully transitioned to ICD-10-CM, 
ICD-9-CM codes appear in this analysis. The denominator was all AC Service members during June of the year of 
interest. 

Limitations: 

1. Service members do not always seek care for sleep disorders, and sleep disorders may be underrepre­
sented here. 

2. Increased screening associated with required medical encounters such as retirement and separation 
physicals may result in an increased frequency of diagnoses of sleep d isorders. 

Table 1. ICO-9-CM/ ICD-10-CM codes used to identify sleep disorders. 

ICD-9-CM ICD-10-CM 

Any sleep disorder 

Insomnia 
Hypersomnia 

Circadian rhythm 
sleep disorders 

780.5*, 327.00-327.02, 327.09, 327.10-327.15, 327.19, 
327.2*,327.3*, 327.4*, 327.5*, 327.8, 347.*, 307.4* 

780.52, 327.00, 327.01, 327.09 

327.10-327.14, 327.19, 780.54 

327.30-327.37, 327.39, 780.55 

327.20-327.27, 327.29, 780.51, 780.53, 780.57 

347.00, 347.01, 347.10, 347.11 
327.40-327.44, 327.49 

Sleepapnea 
Narcolepsy 
Parasomnia 

Sleep-related 
movement disorders 327.51-327.53, 327.59 

+-Represents any subsequent digit/character. 
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G47*, F51* 

G47.0* 

G47.1 * 

G47.2* 

G47.3* 

G47.4* 

G47.5* 

G47.6* 
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Methods 

Obesity 
The CDR vital sign table and Genesis vitals table within the MOR were used to identify all records for AC Service mem­
bers with a height and weight measurement available on the same day. Female Service members with an ICO-9-CM 
or ICD-10-CM code for pregnancy during any inpatient or outpatient encounter in the same year were excluded. Height 
and weight data were then matched to the AFHSD DMSS to identify the date of birth, sex, and Service for all records. If 
the Service member could not be identified in the DMSS or any demographic information was missing from the DMSS, 
then the height and weight record was excluded. Only the latest height and weight record for each Service member per 
year was retained. BMI was then calculated from height and weight. Records with BMI measurements less than 12 and 
greater than 45 and records with erroneous heights or weights (e.g., a weight of 8 pounds) were excluded from the anal­
ysis. Cases of obesity were assigned using BMI greater than or equal to 30, according to the CDC definition ofobesity.30 

The CDR and Genesis vitals data were used to assess BMI because not all Services had complete height and weight 
records available from Service members' Physical Fitness Tests (PFTs). BMls calculated from CDR data were reviewed by 
APHC and U.S. Air Force School of Aerospace Medicine (USAFSAM) in a previous analysis and found to be comparable to 
BMls from PFTs. This method of estimating obesity is similar to the Defense Health Agency's Better Health Prevalence 

Measure of overweight and obesity.41 

Limitations: 

1. Service members with higher lean body mass may be misclassified as obese based on their BMI. 

2. Not all Service members had a height or weight measurement available in the CDR Vital sign data each 

year. 

3. BMI measures should be interpreted w ith caution, as some of them can be based on self-reported 

height and weight. 

Respiratory Conditions 
Data were derived from records routinely maintained in the DMSS. Service members were identified as having 
an acute respiratory infection if they had an inpatient, outpatient, or TMDS encounter with a qualifying diagnosis 
(Table 2) in the first diagnostic position. For cases of respiratory symptoms, an individual was required to have an 
inpatient, outpatient, or TMDS encounter with a qualifying diagnosis (Table 3) in any diagnostic position. For both 
acute respiratory infections and respiratory symptoms, at least 14 days had to have passed between encounters to 
count as a new case. The denominator was AC Service members in service during the month and year of interest. 
To calculate rates among recruits, the denominator was the number of people with a recruit training period over­
lapping with the month and year of interest. To qualify as a case for a recruit, the qualifying encounter also needed 
to have occurred within the recruit basic training period. 

Among those who were identified with an acute respiratory infection in 2020, hospitalization status and tot al 
number of hospital bed days were determined. An individual was counted as being hospitalized for an acute 
respiratory infection if they had an inpatient encounter in 2020 with an acute respiratory infection in the primary 
diagnostic position. Bed days were calculated among inpatient encounters with an acute respiratory infection 

diagnosis in the primary diagnostic position in 2020. 

Limitations: 

1. Laboratory confirmation of cases was not ascertained. 

2. Rates could be overestimated if miscoded as screening encounters. 

3. Rates could be underestimated because of service members not seeking care for mild illness. 
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Table 2. ICD-9-CM/ICD-10-CM codes used to identify acute respiratory infections. 

Nasopharyngitis 

Sinusitis 
Acute pharyngitis 
Acute laryngitis and tracheitis 

Acute obstructive laryngitis and epiglottitis 

Acute upper respiratory infections of unspecified site 

Influenza due to certain identified flu viruses 
Influenza due to other identified flu v irus 
Influenza due to unidentified flu virus 
Viral pneumonia not elsewhere classified 

Pneumonia due to Streptococcus pneumoniae 
Pneumonia due to Haemophilus influenzae 
Bacterial pneumonia not elsewhere classified 
Pneumonia due to other infectious organisms 
Pneumonia in diseases classified elsewhere 

Pneumonia unspecified organism 

Acute bronchitis 
Acute bronchiolitis 
Unspecified acute lower respiratory tract infection 

Acute tonsillitis 
Peritonsillar abscess 
Retropharyngeal and parapharyngeal abscess 
Other abscess of pharynx 
Diphtheria 

Scarlet fever 
Whooping cough 

Adenovirus 
Measles 
Rubella 

Streptococcus group A 
Streptococcus pneumoniaeas the cause of disease classified 
elsewhere 
Mycoplasma pneumoniae 
Klebsiella pneumoniae 
Haemophilus influenzae 
Adenovirus 

Coronavirus 
Respiratory syncytial virus (RSV) 
Otitis media 

*Represents any subsequent digit/character. 
NA, not appl icable. 

2020 HEALTH OF THE DOD FORCE 

ICD-9-CM ICD-10-CM 
460* 
461* 

462* 
464.0, 464.10, 464.20, 464.30, 
464.50 
464.01, 464.11, 464.21, 464.31, 
464.4, 464.51 
465* 

488* 
487* 

NA 
480* 

481* 

482.2 
482* 

484*, 483.0, 483.1, 483.8 
517.1, 484.8, 484.7, 115.95, 
115.15, 073.0 
486,485 
466 

466.1* 

519.8 
463,034.0 

475 
478.22, 478.24 

478.21 
032.0, 032.1, 032.3, 032.9 

34.1 
033.0, 033.9, 033.8 

NA 
055.0, 055.1 , 055.2, 055.8, 055.9 
056.00, 056,01 I 056,09, 056,79, 
056.9 
41.01 
41.09 

41.81 

41.3 
41.5 

79 

NA 
79.6 
381.0*, 382.00, 382.01 

JOO* 
J01* 

J02* 
J04* 

J05* 

J06* 

J09* 
)10* 

J11* 

J12* 
J13* 

J14* 

J15* 
J16* 
J17* 

J l 8* 
J20* 

J21* 

J22* 

J03* 

J36 
J39.0 
J39.1 
A36.0, A36.1, A36.2, 
A36.9 
A38* 
A37* 

B34.0 

BOS* 
B06* 

B95.0 
B95.3 

B96.0 

B96.1 

B96.3 
B97.0 

B97.2*, B34.2, U07.1 

B97.4 
H65.0*, H65.1 *, 
H66.00*. H66.01* 
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Methods 

Table 3. ICD-9-CM/ICD-10-CM codes used to identify respiratory symptoms. 

ICD-9-CM ICD-10-CM 
Cough 786.2 ROS 

Dyspnea 786.02, 786.05, 786.09 R06.0* 

Wheezing 786.07 R06.2 

Sneezing NA R06.7 

Sore throat 784.1 R07.0 

Pleurodynia 786.52 R07.81 

Pleurisy 511.* R09.1 

Abnormal sputum 786.4 R09.3 

Nasal congestion NA R09.81 

Postnasal drip 784.91 R09.82 

Fever 780.60 RS0.9 

*Represents any subsequent digit/character 
NA, not applicable. 
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COVI0-19 
Cases of COVID-19 were identified using the AFHSD surveillance case list of MHS beneficiaries with COVID-19. This 
list is updated daily and comprises Composite Health C<1re System (CHCS) Health Level 7 (HL7)-formatted and MHS 
Genesis laboratory positive antigen and PCR positive test results extracted by the Navy and Marine Corps Public 
Health Center EpiData Center, as well as medical event reports of laboratory confirmed and probable COVID-19 
infections reported to the Disease Reporting System Internet (DRSi), and validated by the U.S. Army Public Health 
Center and the U.S. Air Force School of Aerospace Medicine. The COVID-19 incident date is defined as the date 
of onset reported in DRSi, or the earliest positive PCR or antigen test specimen collection date. For this analysis, 
cases were included if they occurred within 90 days of an active component Service member demographic record 
maintained in the DMSS. The denominator was AC Service members in service during June of 2020. To calculate 
rates among recruits, the denominator was the number of people with a recruit training period overlapping with 
2020. To qualify as a case for a recruit, the COVID-19 incident date needed to have occurred within the recruit basic 
training period. 

Among those who were identified as a case of COVID-19, hospitalization status and total number of hospital bed 
days were determined. An individual was counted as being hospitalized for COVID-19 if they had an inpatient 
encounter in 2020 with a diagnosis of COVID-19 (ICD-10: U07.1) in the primary diagnostic position. Bed days were 
calculated among inpatient encounters with a COVID-19 diagnosis in the primary diagnostic position in 2020. 

Limitations: 

1. Services members tested for COVID-19 outside of the MHS system were not captured and the number 
of infections was likely underestimated in this report. 

2. Hospitalizations for COVID-19 were likely underestimated in this report because the ICD-10 code 
for COVID-19 (ICD-1 O: U07.1) was not in use until several weeks after the beginning of the COVID-19 
pandemic. 
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SECRETARY O F DEFENSE 
1 000 DEFENSE PENTAGON 

WASH INGTON, DC 2 0 301 -1000 

JUN O 6 2022 

MEMORANDUM FOR SENIOR PENTAGON LEADERSHIP 
COMMANDERSOFTHECOMBATANTCOMMANDS 
DEFENSE AGENCY AND DOD HELD ACTIVITY DIRECTORS 

SUBJECT: Policy Regarding Human Immunodeficiency Virus-Positive Personnel Within the 
Armed Forces 

In view of significant advances in the diagnosis, treatment, and prevention of Human 
Immunodeficiency Virus (HIV), it is necessary to update DoD policy with respect to individuals 
who have been identified as HIV-positive. Individuals who have been identified as HIV­
positive, are asymptomatic, and who have clinically confirmed undetectable viral load 
(hereinaftf, "coveredJ2S:rsonnel"))will have no restnctIOns applied to their de lo abili or to 
their ability to commission while a Service mem sole on e basis of their HIV- ositive 
status. Nor w1 such m 1viduals be discharged or separated solely on the basis of their HIV­
positive status. This definition of "covered personnel" will be added to the affected DoD 
Instructions. 

Accordingly. effective immediately I direct the following actions: 

(!ccess~o~ 

- DoD Instruction 6130.03, "Medical Standards for Military Service: Appointment, 
Enlistment, or Induction.'' volume l , section 5: Disqualifying Conditions, 5.23.b., is 
revised by adding the following language in boldface: "P~ce of human 
immunodeficiency virus or laboratory evidence of infecti~~ false-positive screening ) 
test(s) with ambiguous results by supplemental confirmation test(s) is not, in itself, 
disqualifying with respect to covered personnel (including Military Service 
Academy cadets and midshipmen, contracted SROTC cadets and midshipmen, and 
other participants in in-serv~i£:ce~co~m~m!!]illl1°l2.D..U. lg_jPJ:flg.[:.aDisf.s.e4Ntlftg-t&-~ fflf'IH5Me>n-- -

~ ce member). Such covered personnel will be evaluated on a case-by-

/ _ DoD Instruction 6485.01 , ··Human [mmunodeficiency Virus (HIV) in Military Service 
Members," section 3.a., is revised to read: "lt is DoD policy to . .. Deny eligibility for 
Military Service to persons with laboratory evidence of HIV infection for appointment 
(other than covered personnel who are seeking to commission while a Service 
member), enlistment, pre-appointment, or initial entry training for Military Service 
P. uant to DoDI 6130.03.'" 

• Retention: oD Instruction 6130.03, ··Medical Standards for Military Service: Retention; · 
volume , section 5.23.b.(l), is revised by adding the following language in boldface: "A 

erv1ce member with laboratory evidence of Human Immunodeficiency Vims iofectiao will 
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be referred for appropriate treatment and a medical evaluation of fitness for continued seryiceJ -
in the same manner as a Se · other chronic or ro ressive illnesses, 
including evaluation o case-by-case ba · . Covered personnel will not be discharged tJ:t- ( { 
or separated solely on the as1s o eir HIV-positive status. z---- 2:-2 ~ ~ 'E 0 

• Deployability: Covered personnel are not non-deployable solely for the reason that they are 
HIV-positive. Decisions on the deployability of covered personnel will be made on a case­
by-case basis and must be justified by the Service member's inability to perform the duties to 
which he or she would be assigned. DoD Instruction 1332.45, "Retention Determinations for 
Non-Deployable Service Members," will be implemented consistent with this direction. 

• The Director of Administration and Management will make the revisions directed above in 
the cited DoD Instructions. 

• The Under Secretary of Defense for Personnel and Readiness will convene a working group 
chaired by his designee and composed of members named by himself, the Secretaries of the 
Military Departments, the Chairman of the Joint ~e Offi~e Secretary 
of Defense. and the General Counsel of the DoD.~ JP:OUP shall: 

ds will be · n which and method by which, 
covered personnel an undetectable viral load and be s 
Under Secretary of De ense or ersonnel and Readiness will report those propo 
standards to me within six months from the date of this memorandum. 

- Consider such additional matters as may be referred to it by the Under Secretary of 
Defense for Personnel and Readiness. 

• The Secretaries of the Military Departments and the Commanders of the Combatant 
Commands, will, as necessary, revise their respective re · ies, and other 
guidance consistent with this memorandum and no la r than 60 da s fr the date of this 
memorandum. 

• The Secretaries of the Military Departments will report to the Under Secretary of Defense for 
ersonn~d-~ba-stsi>~i:I:miug six monHi date of Tm'•~--

memorandum: (1) the number of HIV-positive Service members in their respective Services 
who have been separated; and (2) the number ofH1V-positive individuals, who are 
asymptomatic with a clinically confirmed undetectable viral load, and who have been refused 
accession. 

2 
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FM CNO WASH~ 
TO NAVADMIN 
INFO CNO WASHINGTON DC 
BT 
UNCLAS 
NAVADMIN 142/22 
PASS TO OFFICE CODES: 
FM CNO WASHINGTON DC//Nl// 
INFO CNO WASHINGTON DC//Nl// 
MSGID/NAVADMIN/CNO WASHINGTON DC/Nl/JUN// 
SUBJ/FISCAL YEAR 2022 ACTIVE COMPONENT ENL2I ::.:.-:==-.:...:::..:.:.::..=__::.:.==,..,,__,N=T'-'-'A~C~TI~O~N=S-'7 
REF/A/DOC/COMNAVPERSCOM/23AUG06// 
REF/B/DOC/COMNAPERSCOM/06JUN20/ 
REF/C/DOC/COMNAVPERSCOM/06JUN20/ 
NARR/REF A IS MILPERSMAN 1300-500 REASSIGNMENT FOR HUMANITARIAN REASONS 
(HUMS). 
REF BIS 1910-108, SEPARATION Y REASON OF CONVENIENCE OF THE GOVERNMENT -
EARLY RELEASE TO FURTHER ED 1 CATION. 
REF C IS MILPERSMAN 1910- 02, SEPARATION BY REASON OF CHANGES IN SERVICE 
OBLIGATION (ACTIVE DUTY AND INACTIVE NAVY RESERVISTS). 
RMKS/1. The purpose f this NAVADMIN-i-s-to-anrte~nG-e--.im lementation 

.. of ~ ac_ce-ma-Aag-e ent---(ff;~ lre±-i,e-3:--icy actions in the 
/ n1 isted active c 1ponent (AC) to ensure Navy remains full manned 
w nd operationall¥ ce:aey. --A-s-f'f'iE y s . e of 

.,........-sustainment, retflltion of every capable Sail or will be ccjti cal t o ~---t-t--
th ___ e operational readiness of the Navy. Due to t_ge pncert aj nzy 
regarding COVID-19 Pandemic vaccination losses and the recruiting 
environment, where competition for talent is especially tough, the 
Navy is opening the aperture for additio _ 
levers to retain Sailors . This r uires retention oft e.,...s:4, 

Cfal~ at a time of uncertainty to ensure sustainment of the force. 
~ ly Separation Cancellation. Retention of every capable 
Sailor will be critical to the o erational re · the Navy. 

all enlisted early out programs and time in grade 
· e cancelled. Service commitments such a 

con ra , se iga ions for accepting permanen 
change of station orders, advancements, bonuses, training, etc . , are 
expected to be fulfilled. Service Members experiencing difficulty 
in fu l fill i ng obligated service requirements are encouraged to work 
with their chain of command and respective detailers to examine 
~ ailable alternatives to complete their obligation, to include 
reassignments to other duties f or humanitarian reasons, in line with 
reference (a). Unless otherwise directed, this policy expires 30 
September 2023. 

/). a. Commanding Officers retain 90-day early out authority for 
J policy outlined in references (b) and (c). 

b. Service Members previously granted approval, or who have an 
existing request pending at Commander, Navy Personnel Command 
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(COMNAVPERSCOM) as of the release of this NAVADMIN) will not be 
affected by this policy change. 

c. Sailors pursuing commissions i n the Navy and other branches 
of Ser · uch requests, each request will be 
andled on a case by case basis 

United States Space Force applicants are not affected by n i--AV--
this policy change. c,L01'4. 
3. Voluntary Extension Opportunity. The Navy is accepting .,,----- ~ 
applications from enlisted personnel!.. except COVID-19 vaccination 
refusers, who desire to delay their separation or retirement . ~ 
Service Members with an approve-a separation or retir-enre'"ntaate - - J 
before 30 September 2022 are eligible to submit a request to their 
detailer to have their separation or retirement date delayed between 
6 and 12 months . All Service Members interested in extending, 
are invited to apply, ,u;t:-prror1: rov 1 will be · £;/ 
those Service Member i 1n sea dut and ical bille __j 

es s must e recei eti-~f-.:.il2-...WU@-~ ~u. Cornman rsed 
requests to delay a separation or retirement date should be 
initiated through the appropriate PERS-40 detailer. Approved 
extension request, will not go beyond 30 September 2023 . 

/ a. Service Members who are separating or retiring due to V Year Tenure (HYT) may appl for a waiver of their current 
HYT waivers will be considered for:_.u.p-t-~l m.9,R~ s for 
enlisted Sailors filling cr·ac-ar-ooerational billets o "1"'at sea 
and shore . Requests will be approv 
Sailors will submit a command endorsed form 130 
Personnel Action Request (ePAR) to My Navy C eer Center (MNCC) 

askmncc(at)navy.mil. 
MyNavy Portal or by emailing the ePAZ. re - st directly to 

~ b. Service Me11il5"e_r_s_ w-:-tt-::::fi:,:-a""'1ff--a,:---H-pr ed e.~ar ion or 
date that are · a duty billet, ill emain on sea 
request for voluntary ex e s approved. 

(1) Sailors with an approved [e ~mer:i-t__gate 
who are in billets that are -eJ...igi.Qle or Sea Duty Incentive_E.a-y 
(SDIP) and who ar~ plYfoved for a Torr·m-a~x-tefl-s4ond5Clescribed 
above will receive~ IP for those-~e~. 

(2) Exceptions to the timeline to request SDIP and to the 
length of extension for SDIP have been approved to accommodate these 
requests. The latest SDIP eligibility chart can be found at 
https://www.mnp.navy.mil/group/pay-and- benefits. This chart is 
updated periodically so check for recent additions. For Sailors who 
are in an SDIP eligible billet, a Form 1306/7 ePAR should be 
submitted to MNCC at askmncc(at)navy .mil and your detailer. 

d~ h-i~~l-+-&e-f"-V,i-c..Q.-.Mem ers are encouraged to apply, the 
following will not be approved· 

erv1ce Mem ers who have executed any portion a£ their ✓ 
separation or retirement orders 
goods shipment) 

(e.g., terminal leave, household 

(2) Service Members pending mandatory s_egar~J:i,Qo or 
retirement for age. - ' 
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(3) Service Members approved for disability separation or ✓ 
retirement. ..,.,--

( 4) Service Members being separated for miscoodu£_t . ~ -
(5) Service Members who are COVID-19 yaccioation .cefusers. 

4 . If you have any questions regarding delayi ng a Service Members ,A~ AL.. ('() 
separation or retirement date contact the appropriate detailer, ~U\ 
enlisted community manager, or the MNCC at: askmncc(at)navy . mil or C,la,«z>f: 
phone : 1-833-330-MNCC MNCC. Questions regarding SDIP shoul d be 
directed to, Mr. Keith Tucker, PERS-400D, 1-901-874-3545 or 
Keith .Tucker(at)Navy.mil.// 
5. Released by Vice Admiral Richard J. Cheeseman, Jr., Nl.// 
BT 
#0001 
NNNN 
UNCLASSIFIED// 
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REF EIS MILPERSMAN 1910- 102, SEPARATION BY REASON OF CHANGES IN SERVICE 

OBLIGATION (ACTIVE DUTY AND INACTIVE NAVY RESERVISTS). 

REFF IS MILPERSMAN 1160- 120 , HIGH YEAR TENURE . 

REF G IS BUPERSINST 1430.16G CH- 1, ADVANCEMENT MANUAL FOR ENLISTED PERSONNEL 

OF THE U.S. NAVY AND U. S. NAVY RESERVE. 

RMl<S/1. The purpose of this NAVADMIN i s to i mplement key forc e 

management personnel policy actions in the enlisted active component 

to e nsure the Navy remains fully manned and operationally ready . 

References (a) and (b) are hereby updated for enlisted personnel. 

For those who have decided to separate, please review reference (c) 

for additional career progression opportunities in the~ 

Selected Reserves. Navy encourages all qualified Sailors to stay 

Navy. See your career counselor for more information . While we 

strive to retain all qualified Sailors , commanding officers should 

continue to exercise their obligation to document performan ce and 

adjust t~eir recommendation for retention, accordingly. 

2. Sailors are encouraged to look for selective reenl i stment bonus 

(SRB) updates frequently to take advantage of the opportunities 

published on the Navy's SRB website at: 

https : //www . mynavyhr.navy.mil /References/Pay- Benefits/Nl30D/. 

Pl ease keep in mind SRB levels may be adjusted up or down depending 

on rating health . 

3. Early Separation Cancellation . Effective immediate ly, all 

enlisted early out programs and new time in grade requirement 

waivers are hereby cancelled. Service commitments such as 

enlistment contracts, service obligations for accepting pe rmanent 

change of station orders, advancements , bonuses, training, etc., 

wi l l be fulfi l led. Service members experiencing difficul ty in ----------fulfilling obligated service requirements are encour aged to work 

with their chain of command and respective detailers to examine 

available alternatives to complete their obl igation . 

a. Commanding officers still retain the 90-day early out 

authority for policy outlined in references (d) and (e) . 

b. Service members previously granted approval will not be 

affected by this policy change. 

c. Service members interested in pursuing commissions in the 

Navy are still encouraged to submit requests . As always, these 

requests will be considered on a case by case basis. 

d. United States Space Force applicants are not affected by 

this policy change. 

4. Delaying separation or retirement. The Navy is accepting 

applications from enlisted personnel who desire to delay their 
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separation or retirement. The deadline for application submission 

is 31 August 2022. 

a . Service members with an approved separation or retirement 
date on or before 31 March 2023 are eligible to submit a request to 

their detailer to have their separation or retirement date delayed 
and projected rotation date (PRD) extended, up to 30 September 2023, 

if the billet they are in upon submission of the request will be 

<:9apped upon their departure. Requests to extend beyond 30 September 

2023 will be considered on a case by case basis for expected gaps in 

operational billets. 
b . All Service members interested in extending retirements are 

invited to apply to their PERS-40 detailer to have their PRD 

extended no later than 90 days prior to the start of their 

previously requested terminal leave date or retirement date, 

(whichever comes first), via their chain of command utilizing their 
previously submitted Navy Standard Integrated Personnel System 

(NSIPS) voluntary retirement request. For example, if the Service 

members terminal leave date starts on 8 May 2023, then the request 

will have to be submitted on or before 7 February 2023 into NSIPS. 
NOTE: A form 1306/7 Electronic Personnel Action request (ePAR) is 

not required for previously submitted or approved retirements. 

Priority for approval will be given to those Service members filling 

sea duty and critical billets that would otherwise be gapped. 

c. In line with reference (f), Service members who are 

separating or retiring due to high year tenure (HYT) may apply for a 

HYT waiver of their current HYT gate . HYT waivers will be_ 
considered for up to an additional 12 months....for enlisted Sailors .... 
filling critical operational billets both at sea and shore that 

would otherwise be gapped, while maintaining the service members 
eligibility for advancement. Those service members will submit a 

command-endorsed ePAR to MyNavy Career Center (MNCC) via MyNavy 

Portal or by emailing the ePAR request directly to 

askmncc@navy.mil. Requests will be approved on a case by case 
basis . 

d. Service members with an approved separation or retirement 

date that are in a sea duty billet, will remain on sea duty if their 

request for voluntary extension is approved. 

(1) Sailors with an approved separation or retirement date 
who are in billets that are eligible for Sea Duty Incentive Pay 

(SDIP), and who are approved for a voluntary extension that exceeds 

their prescribed sea tour by at least 12 months, will receive SDIP. 

(2) Exceptions to the timeline to request SDIP and to the 

length of extension for SDIP will be granted by Enlisted 
Distribution Division (PERS-40) to accommodate these requests. The 

latest SDIP eligibility chart can be found at 

https://www.mynavyhr.navy.mil/References/Pay- Benefits/SDIP/. 
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This chart is updated periodically so check for recent additions. For 

Service members who are in a SDIP eligible billet, an ePAR should be 

submitted to MNCC at askmncc@navy.mil and their detailer. 

(3) Service members approved for extension under this policy 

remain eligible to participate in the Navy wide advancement exam, or 

may be considered for advancement determination by a selection board 

if eligible, as long as they meet terminal eligibility date 

requirements set forth in reference (g) . 

c. While all service members are encouraged to apply, the 

following will not be considered: 

(1) Service members who have executed any portion of their✓ 
separation or retirement orders (e.g., household goods shipment) . 

(2) Service members pending mandatory separation or V 

retirement for age. 

(3) Ser vice members approved for disability separation or 
✓ 

retirement. vn( 
~ 1'tJ\ "~~ ... (4) Service members being separated for misconduct. 

~ .. $C'c, n. 

5. If you have any questions regarding delaying a Service members 

separation or retirement date contact the appropriate detailer, 

their Enlisted Community Manager, or the MNCC at: 

askmncc@navy . mil or phone: 1-833-330-MNCC(6622). Questions 

regarding SDIP should be directed to, PERS-40DO, 1-901-874-3545 or 

mill_sdip@navy. mil// 

6. Released by Vice Admiral Richard J. Cheeseman, Jr.// 

BT 

#0001 

NNNN 

UNCLASSIFIED// 

This site is an UNOFFICIAL copy of the U.S. Navy NAVADMIN messages site. It is intended as a 

convenience for users but you should confirm from the source reference before doing anything 

important. 
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Page 221 7 
1 Andrew E. Carmichael, Esquire 

2 andrew.e.carmichael@usdoj.gov 

3 

4 

5 

6 

7 

8 

9 

RE: U.S. Navy Seals 1-3 Et Al v. Austin, Lloyd J. III Et Al 

6/30/2022, William K. Lescher (#5289637) 

10 

The above-referenced transcript is available for 

review. 

Within the applicable timeframe, the witness should 

read the testimony to verify its accuracy. If there are 

any changes, the witness should note those with the 

11 reason, on the attached Errata Sheet. 

12 The witness should sign the Acknowledgment of 

13 Deponent and Errata and return to the deposing attorney. 

14 Copies should be sent to all counsel, and to Veritext at 

15 cs-midatlantic@veritext.com 

16 

17 Return completed errata within 30 days from 

18 receipt of testimony. 

19 If the witness fails to do so within the time 

20 allotted, the transcript may be used as if signed. 

21 

22 

23 

24 

25 

Yours, 

Veritext Legal Solutions 

Veritext Legal Solutions 
215-241-1000 ~ 6 I 0-434-8588 ~ 302-571-0510 ~ 202-803-8830 

J 
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1 U.S. Navy Seals 1-3 Et Al v. Austin, Lloyd J. III Et Al 

2 

3 

4 

5 

6 

7 

8 

William K. 

PAGE 

REASON 

PAGE 

Lescher (#5289637) 

E RR AT A S H E E T 

LINE CHANGE 

~t- !:,. A"\",Ptc:..~EI) 

LINE CHANGE 

9 REASON 

10 

11 

----------------------
PAGE LINE CHANGE -- -- ------------

12 REASON 

13 

14 

----------------------
PAGE LINE CHANGE --- -- ------------

15 REASON 

16 

17 

----------------------
PAGE LINE CHANGE --- --- ------------

18 REASON 

19 

20 

25 

PAGE LINE CHANGE -- --- ------------

Veritext Legal Solutions 
215-241-1000 ~ 610-434-8588 ~ 302-571-05 l 0 ~ 202-803-8830 
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1 U.S. Navy Seals 1-3 Et Al v. Austin, Lloyd J. III Et Al 

2 William K. Lescher (#5289637) 

3 ACKNOWLEDGEMENT OF DEPONENT 

4 I, William K. Lescher, do hereby declare that I 

5 have read the foregoing transcript, I have made any 

6 corrections, additions, or changes I deemed necessary as 

7 noted above to be appended hereto, and that the same is 

8 a true, correct and complete transcript of the testimony 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Date 

*If notary is required 

SUBSCRIBED AND SWORN TO BEFORE ME THIS 

DAY OF 

~~ 

Veritext Legal Solutions 

• ) J I I/, 
\ , ' ' _, 

I I 

•' I 
I, . ' ' ' ' I 

'I ' 
•, I) \\ 

I~ - I, , ' ' .. 

215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830 
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PAGE: NA LINE: NA CHANGE "vice chief' to "Vice Chief' (throughout) 

REASON Proper title/noun 

PAGE: NA LINE: NA CHANGE "joint staff surgeon" to "Joint Staff Surgeon" (throughout) 

REASON Proper title/noun 

PAGE: NA LINE: NA CHANGE "striker" to "Strike Group" (throughout) 

REASON Proper title/noun correct term 

PAGE: NA LINE: NA CHANGE "examplar" to "example" (throughout) 

REASON spelling 

PAGE_18_ LINE_15_ CHANGE "of the 06 level" to "at the 06 level" 

REASON Correct preposition 

PAGE_22_ LINE_19_ CHANGE "force of employment" to "force employment" 

REASON Mistranscription 

Page 224 

PAGE_33_ LINE_8-l l_ CHANGE after "I personally do not" add period. Start new sentence 
with "I have 

REASON Mistranscription 

PAGE_37_ LINE_13_ CHANGE "unware" to "unaware 

REASON Incorrect phrase 

PAGE_39_ LINE 14-15_CHANGE "excellent intel'' to "exfil capability" 

REASON Mistranscription 

PAGE_44_ LINE J.L.CHANGE Insert comma(,) between "been" and "because 

REASON Punctuation 

PAGE_44_LINE___.1LCHANGE_period (.) to comma(,) and make the "I" "It's" lower case to create 
one sentence 

REASON Punctuation 

PAGE_45_LINE_4_CHANGE_Add "the" after "So" 

REASON Punctuation 

PAGE_45_LINE-1l_ CHANGE_Remove "that" 

REASON Mistranscription 

_9_CHANGE_"the shore" to "ashore" 

August 15, 2022 
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REASON Incorrect Term 

PAGE_55_LINE 1 CHANGE "on" to "in" 

REASON Incorrect Term 

PAGE_55_LINE_1._ CHANGE_"in" to "and" 

REASON Incorrect Term 

PAGE_58_LINE_1._CHANGE_add commas(,) on either side of the term "the commander" 

REASON Punctuation 

PAGE_59_LINE_2_CHANGE "the" to "their" 

REASON Incorrect Term 

PAGE_66_LINE_§_CHANGE Comma(,) after accommodation 

REASON Punctuation 

PAGE_7 l_LINE 6 and 18 CHANGE "depo" to depot" 

REASON Incorrect Term 

PAGE_78_LINE_8 _CHANGE add comma(,) after adversary 

REASON Punctuation 

PAGE 82 LINE_H_ CHANGE add I before "iterated" 

REASON Mistranscription 

PAGE_83_LINE_3_CHANGE remove "it" 

REASON Mistranscription 

PAGE_92_LINE_2_CHANGE "of NA V" to "OPNA V" 

REASON Incorrect Term 

PAGE_93_LINE_l_CHANGE "shop" to "shot" 

REASON Incorrect Term 

PAGE_93_LINE_il_ CHANGE "residence" to "resident" 

REASON Incorrect Term 

PAGE_95_LINE_il_CHANGE Comma(,) after "rep" 

REASON Punctuation 

____ 5_CHANGE Add "it' before appears 

August 15, 2022 
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REASON Mistranscription 

PAGE_97_LINE...12....CHANGE replace "entered" with "nature of' 

REASON Mistranscription 

PAGE_l 16_LINE..1,LCHANGE "some" to "same" 

REASON Mistranscription 

PAGE_122_LINE_l__CHANGE Remove "it led 

REASON Mistranscription 

PAGE_l30_LINEiCHANGE _"at the RDC" to "FFRDC" 

REASON Mistranscription 

PAGE_130_LINE_l1_CHANGE remove "the" 

REASON Mistranscription 

PAGE_l3l_LINE_l_l_CHANGE add "an" before "incremental" 

REASON Missing term 

PAGE_l32_LINE....£..CHANGE _"Although" to "All of' 

REASON Incorrect term 

PAGE_146_LINE__ll_CHANGE "expeditiously" to "expeditionary" 

REASON Mistranscription 

PAGE 155 LINE_l1_CHANGE "shop" to "shot" 

REASON Incorrect Term 

PAGE_l57_LINE_l1_CHANGE replace "inconsistent" with "consistent" 

REASON Mistranscription 

PAGE 158 LINE_jQ_CHANGE "it" to "it's" 

REASON Incorrect Term 

PAGE_168_LINE~CHANGE delete "It's central, yeah" with "conceptually" 

REASON Mistranscription 

Page 226 

PAGE_l 74_LINE....H.._CHANGE replace "trans medical readiness" with "transmissibility [sic]" 
(sounds likes "transmittinglyness") 

REASON 

August 15, 2022 
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REASON Mistranscription 

PAGE_l84_LINE_LCHANGE add "that" before "these" 

REASON Missing Term 

PAGE_l84_LINE...!.2...CHANGE add "of' before "specific conditions" 

REASON Missing Term 

PAGE_l85_ LINE 16 CHANGE "so" to "is" 

REASON Missing Term 

PAGE_l87_ LINE 5 CHANGE "higher tenure" to "high year tenure" 

REASON Mistranscription 

PAGE_187_LINE_LCHANGE "opening to aperture" to "opening the aperture" 

REASON Incorrect Term 

PAGE_l87_LINE.2.._CHANGE "are" to "or" 

REASON Incorrect Term 

PAGE_188_LINEJLCHANGE add comma(,) after"sustaining" 

REASON Punctuation 

PAGE_194_LINE 20 CHANGE "based" to "base" 

REASON Incorrect Term 

PAGE 198 LINE..2.,_ CHANGE "Yard" to "Air" 

REASON Incorrect Term 

PAGE_198_LINE_Ll._CHANGE add "was" after "and" 

REASON Missing Term 

PAGE_l98_LINE...!LCHANGE "squad" to "squadron" 

REASON Incorrect Term 

PAGE_l99_LINE_l_CHANGE remove "a" before command 

REASON Incorrect Term 

Page 227 

PAGE_200_ LINE 2-3_CHANGE remove "4" replace with "forward" and remove"-" between "5-1" 
and "5-9" to read "51" and "59" 

- CHANGE replace "with - employes" with "which employs" 

Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 324 of 325  PAGEID #: 4989



REASON Incorrect phrase 

PAGE_202_LINE 9-10 CHANGE change "within side" to ''with inside" 

REASON Mistranscription 

Page 228 

PAGE_205_ LINE 1-2 CHANGE "Navy component commanders and the combatant commanders" 
to "Navy Component Commanders and the Combatant Commanders" 

REASON Proper noun/mistranscription 

PAGE_209_ LINE 9 CHANGE Add "the" before "measures" 

REASON Missing Term 

PAGE_209_ LINE 14 CHANGE "so to" to "then to" 

REASON Incorrect Term 

PAGE_215_ LINE 2 CHANGE "talking" to "talked" 

REASON Mistranscription 

PAGE_215_LINEj_CHANGE add "the" after "standard" 

REASON Missing Term 

PAGE_216_ LINE 7 CHANGE add "the" after "meet" 

REASON Missing Term 

PAGE_ 218_ LINE 4 CHANGE add "about the" after "today" 

REASON Missing Term 

PAGE_ 2 l 8_ LINE 4 CHANGE "are" to "is" 

REASON Incorrect Term 

PAGE_ 218_ LINE 12-14 CHANGE add "this" after doing 

REASON Mistranscription 
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IN THE UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF OHIO – Cincinnati Division 

HUNTER DOSTER, et. al.   : Case No.: 1:22-cv-00084 
     
 Plaintiff    : 
 
v.      : 
 
Hon. FRANK KENDALL, et. al.  : 
 
 Defendants    : 
 

THIRD DECLARATION OF CHRISTOPHER WIEST 

Pursuant to 28 U.S.C. §1746, the undersigned, Christopher Wiest, makes the following 

declaration, under penalty of perjury under the laws of the United States of America, that the 

facts contained herein are true and correct to the best of my knowledge and belief and that such 

facts are made based on my personal knowledge: 

1. My name is Christopher Wiest, and I am one of the Class Counsel in this matter. 

2. Attached hereto is a true and accurate copy of an email I sent to Government Counsel, 

with a proposed agreed order on August 18, 2022. 

3. They did not respond, and thus did not agree. 

Pursuant to 28 U.S.C. §1746, I declare under penalties of perjury under the laws of the United 
States of America that the foregoing Declaration is true and correct to the best of my knowledge 
and belief and that such facts are made based on my personal knowledge. 

 

Executed on __________, 2022.    _______________________________ 
       Christopher Wiest 
 

August 18
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chris@cwiestlaw.com

From: chris@cwiestlaw.com
Sent: Wednesday, August 17, 2022 2:18 PM
To: 'Snyder, Cassandra M (CIV)'; 'Yang, Catherine M (CIV)'; 'Avallone, Zachary A. (CIV)'; 'Carmichael, 

Andrew E. (CIV)'
Cc: 'Wendy Cox'; 'Aaron Siri'; 'Elizabeth Brehm'; 'Tom B. Bruns'
Subject: Doster v. Kendall, Agreed Order
Attachments: AgreedOrderClass-8-17-22.docx

Counsel: 
 
We have read your most recent filing.  We were surprised to see some of the contents and claims being made about the 
order, because we believe that the order is clear and unambiguous. 
 
We are not interested in any "gotchas," and to that end, we are sending over a proposed agreed to, which should satisfy 
a majority of the issues you recently raised.  We are sure that both Judge McFarland and the Sixth Circuit, would 
appreciate narrowing the issues to those that actually involve material differences between the parties. 
 
Please see the attached order.  We are, obviously, willing to agree to it. 
 
Because you have asked Judge McFarland for action on your motion by 8/19, we intend to submit this clarifying motion 
(for your client's benefit) to the Court, in a short response we intend to file tomorrow, if this does not meet your 
agreement. 
 
Sincerely, 
 
 
Christopher Wiest 
Chris Wiest, Attorney at Law, PLLC 
25 Town Center Blvd, Ste. 104 
Crestview Hills, KY 41017 
513‐257‐1895 (v) 
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IN THE UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF OHIO – Cincinnati Division 

HUNTER DOSTER, et. al.   : Case No.: 1:22-cv-00084 
     
 Plaintiff    : 
 
v.      : 
 
Hon. FRANK KENDALL, et. al.  : 
 
 Defendants    : 
 

AGREED ORDER BETWEEN THE PARTIES CLARIFYING THE SCOPE OF THE 
PRELIMINARY INJUNCTION 

 The parties, through Counsel, in order to resolve certain issues that have arisen between 

them concerning the scope of the preliminary injunction entered on July 27, 2022 [Doc. 77], 

hereby agree to the following agreed order.  Nothing in this agreed order waives any party’s 

appellate arguments.  The parties therefore agree, as a matter of clarification: 

1. That the injunction, in paragraph 2, is confined to the class definition, in paragraph 1, 

of Doc. 77.  The injunction, by its terms, only applies to members of the class, and 

thus only applies to “[a]ll active-duty, active reserve, reserve, national guard, 

inductees, and appointees of the United States Air Force and Space Force , including 

but not limited to Air Force Academy Cadets, Air Force Reserve Officer Training 

Corps (AFROTC) Cadets, Members of the Air Force Reserve Command, and any 

Airman who has sworn or affirmed the United States Uniformed Services Oath of 

Office or Enlistment and is currently under command and could be deployed,” with 

all of the past tense language in that definition meaning that those individuals had met 

that definition, as of the date of the class modification, July 27, 2022 [Doc. 77], who: 

“(i) submitted a religious accommodation request to the Air Force from the Air 
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Force’s COVID-19 vaccination requirement, where the request was submitted or was 

pending, from September 1, 2021 to the present” (i.e. July 27, 2022, the date of the 

order); “(ii) were confirmed as having had a sincerely held religious belief 

substantially burdened by the Air Force's COVID-19 vaccination requirement by or 

through Air Force Chaplains; and (iii) either had their requested accommodation 

denied or have not had action on that request.”  Those requirements, also with 

language in the past tense, indicates that the requirements had to have been met by the 

date of the modified class order (i.e. July 27, 2022), for someone to be a member of 

the class and for the injunction to provide relief to them. 

2. Further, the injunction, which provided “Defendants shall not refuse to accept for 

commissioning or enlistment any inductee or appointee due to their refusal to get 

vaccinated for COVID-19 due to their sincerely held religious beliefs. Further, 

Members who submitted requests for religious accommodation may cancel or amend 

previous voluntary retirement or separation requests or request to transfer to the Air 

Force Reserve,” is confined to people who met the class definition as of July 27, 

2022. 

3. Finally, insofar as the restrictions on National Guard are concerned, the application of 

the injunction is limited to the enforcement of the Secretary of the Air Force’s 

vaccine mandate, for those meeting the class definition, and would not apply to any 

vaccine requirement that was separately imposed by any Governor, State Adjutant 

General, state legislature, or separate state authority. 
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IT IS SO ORDERED: 

 

___________________________ 

 

Have Seen and Agree 

 

_________________________   _______________________ 
Zach Avallone, Counsel for Defendants Christopher Wiest, Counsel for the 

Class/Plaintiffs 
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IN THE UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF OHIO – Cincinnati Division 

HUNTER DOSTER, et. al.   : Case No.: 1:22-cv-00084 
     
 Plaintiff    : 
 
v.      : 
 
Hon. FRANK KENDALL, et. al.  : 
 
 Defendants    : 
 
 

DECLARATION OF PATRICK POTTINGER 

Pursuant to 28 U.S.C. §1746, the undersigned, Patrick Pottinger, makes the following 

declaration, under penalty of perjury under the laws of the United States of America, that the 

facts contained herein are true and correct to the best of my knowledge and belief and that such 

facts are made based on my personal knowledge: 

1. My name is Major Patrick Pottinger, and I am a class representative in Doster v. 

Kendall.  I am currently assigned to Randolph Air Force Base as an instructor pilot.  

In my current position, I am responsible for training Air Force fighter pilots in the 

Introduction to Fighter Fundamentals.  This is an intense eight-week course that 

introduces Air Force pilots to tactical aviation.  Classes start approximately every 3 

weeks, and at any given time we have between 40-60 future fighter pilots training in 

our unit. 

2. On March 28, 2022, I was removed from flying status due to my unvaccinated status. 

My request for religious accommodation had already been disapproved and my 

removal from flying status was used to coerce me into taking the COVID-19 

vaccination against my religious beliefs.   
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3. After the initial preliminary injunction granted by Judge McFarland on March 31, 

2022, my commander informed me that I would not be restored to flight status or 

operations at that time.     

4. On April 22, 2022, my immediate commander informed me that he was restoring me 

to flying status administratively, but would continue to ground me from flying due to 

his “personal concerns” about me (all dealing with my refusal to vaccinate).  While 

grounded I was directed by my commander to do meaningful work in support of the 

flying operation, and I was upgraded to an Operations Supervisor (Ops Sup). 

5. For the next 13 weeks, I worked as the Ops Sup, where I was responsible for the 

execution of the daily flying schedule.  In this role I was the primary liaison between 

squadron operations and aircraft maintenance during flying execution.  I was also 

responsible for managing pilots’ risk and had the final say as to whether they were 

cleared to fly.  I made these decisions based on my own assessments of the readiness 

of the pilots and aircrew, the central Texas weather, the status of Randolph AFB, near 

airfield statuses, and my own prior experience as a 12+ year USAF veteran pilot.  At 

the end of each shift, I was required to debrief the next Ops Sup as well as squadron 

leadership about pilots or aircraft involved in an unusual situation, in-flight 

emergencies, weather diverts, etc.  I was not allowed to fly the airplanes myself, but I 

was allowed to send USAF Pilots, aircrew, and student Fighter Pilots out the door to 

fly after making assessments (in close proximity to them) about their own safety and 

readiness. 
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b On .ltll1l' S. 1012. I was returned to fl mg , tatus and tlC\\ my tirsl fl 1ght atler being 

gn,1m~kd ft,r U "cd ;, I \\,l'- mformcd thal th1,; \\els, m nn small part, hccause of the 

7 I am gcnl·ralh :marl' that there 1s a ,;1gni ticant pilot shortage Air Force wide, 1ust as I 

am a,,arc: that the Air rnrcc has fa iled to meet Its accession (officer and enlisted) 

nreds 1 

~ n~ dela~ m trammg the"~ students \\Il l ha,c a significant impact m further 

e:--pandmg that :-.ht,rtagc as It taJ..cs appro, ,match 2 v ears to tram a fighter pilot. and 

that 1s .1 ust a, a "mgman f o hudd a combat ready 4-ship flight lead, who 1s ready to 

cmplo~ the '-landard fighting unit (a 4-ship) alongside multiple USAF Assets 1t 1s 

closer c , ,ears I learned this as an F-22 Fighter Weapons Officer and while 

sen mg during 3 operat ional tours on Active Duty 

9 Suffice to~~ . pilots are not fungible, and thus the loss of pilots ,vho are umaccmated 

are not replaced " 1th personnel who are. The p1peltne for other career fields that are 

shon (and there are man) of them) are m the same predicament 

Pursuant to 28 U.S C § 1746 I declare under penalties of perjury under the la,vs of the United 

States of America that the foregoing Declaration 1s true and correct to the best of m)' lno,,ledge 

and belief and that such facts are made based on my personal knowledge 

Exc::cuted on August 18, 2022 

~Potunger 

1 Imps //wv..'\\ nbcne\\S com Inc\\ $/m1hta1) /e, , ' h- u-,-m1l 1tar\ -strnegl mg-meet-2022-

rccrullmg-goals-officm-rcna3S078 (last visited 8/ 18/2022) 

https //\\'\\'\\ mrlorccttmes com/nc\\ sf) our-air-forcc/2022/01 /2 1 /atr-forccs-cnltsted-recru1tment­
p1pel me-1s-d[) mg-up-gencral-v,arns/ (last , isited 8/ 18/2022). 
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