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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO - Cincinnati Division
HUNTER DOSTER, et. al. : Case No.: 1:22-cv-00084

Plaintiff

V.

Hon. FRANK KENDALL, et. al.
Defendants

RESPONSE TO GOVERNMENT’S BRIEF REGARDING MOTION FOR STAY
PENDING APPEAL AND ADMINISTRATIVE STAY

The Government makes certain sweeping arguments that have already been fully briefed,

and which this Court has emphatically rejected. Two such arguments are that the Government is
likely to succeed on the merits and that class certification was improper. [See, e.g., Doc. 13, Doc.
21; Doc. 27 Doc. 30, Doc. 34; Doc. 46; Doc. 47, Doc. 72]. Consequently, we will not repeat
Plaintiffs’ rebuttal to all the Government’s arguments. However, we note that other Courts have
granted class certification on nearly identical claims. See, e.g. U.S. Navy Seals, 1-26 v. Biden,
NDTX 4:21-cv-01236, at Doc. 140 (Navy Class); Colonel Financial Management Officer, et. al.
v. Lloyd Austin, et. al., MDFL 8:22-cv-1275, at Doc. 229 (entered earlier today, 8/18/2022)
(Marine Corps).

We also note that, with the passage of time, the Government’s case continues to fall apart.
For instance, the CDC recently released several new recommendations and made several

statements concerning COVID-19.1 In particular:

! See Summary of Guidance for Minimizing the Impact of COVID-19 on Individual Persons, Communities, and Health
Care Systems — United States, August 2022, https://www.cdc.gov/mmwr/volumes/71/wr/mm7133el.htm, (last
accessed Aug. 18, 2022).



https://www.cdc.gov/mmwr/volumes/71/wr/mm7133e1.htm
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1. The CDC now recognizes the immunity and protection provided to those who have

previously recovered from a COVID-19 infection: “The risk for medically significant
illness increases with age, disability status, and underlying medical conditions but is
considerably reduced by immunity derived from vaccination, previous infection, or
both, as well as timely access to effective biomedical prevention measures and

treatments.”2

. The CDC also now confirms that “[h]igh levels of immunity and availability of

effective COVID-19 prevention and management tools have reduced the risk for
medically significant iliness and death,” thus annihilating the Government’s argument
regarding its allegedly compelling interest to reduce hospitalization and death among

service members solely by means of forced vaccination.®

. The “[C]DC’s COVID-19 prevention recommendations now no longer differentiate

based on a person’s vaccination status because breakthrough infections occur, though
they are generally mild, and persons who have had COVID-19 but are not vaccinated
have some degree of protection against severe illness from their previous infection.”

Finally, “[R]eceipt of a primary series alone, in the absence of being up to date with
vaccination through receipt of all recommended booster doses, provides minimal

protection against infection and transmission.”®

Thus, the CDC now refutes the Government’s allegedly compelling interest in forcing

vaccination regardless of prior infection, and its purported inability to accommodate class

31d.
41d.
°1d.
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members’ religious beliefs. In fact, the Government’s own declarant, the U.S. Air Force Chief of
Immunization Healthcare Division, Defense Health Agency-Public Health directorate, relies
entirely on the CDC’s recommendations in justifying the Government’s “vaccination is the only
way” position.®

And it’s not just the CDC that is factually undermining the Government’s untenable
position. Its own witnesses are piling on. In U.S. Navy Seals, 1-26 v. Biden, 4:21-cv-01236, the
Plaintiffs took the deposition of the Vice Chief of Naval Operations, Admiral Lescher, who
testified by way of declaration in the District Court, similar to the Declarations offered by the
Government in this case. See Exhibit A.” The Declaration of Admiral Lescher was relied on by
Justice Kavanaugh in his concurring opinion in Austin v. United States Navy Seals, 142 S. Ct. 1301
(2022), to grant a partial stay. Incredibly (or maybe not so incredibly), Admiral Lescher admitted
numerous times that he did not have the personal knowledge to attest to the facts set forth in his
prior Declaration, and admitted that significant portions of his Declaration amounted to
unsubstantiated speculation. Including, for example, admitting that details regarding the effect
COVID-19 had on naval ships was “not generally” within his purview and that he did not speak to
individuals with such knowledge before drafting his declaration (Tr. at 22:11-22:20, 23:4-23:6,
23:16-24:1), admitting he was unaware of any combat operations negatively impacted by COVID-
19 (Tr. at 33:18-34:8), or stating he was unaware of specific examples of COVID-19 made a
medical evacuation more difficult (Tr. at 50:15-51:16). In other words, the passage of time has
only demonstrated the wisdom of this Court’s decision that the Government cannot meet its very

high burden in this case.

6 Exhibit 9, Doc. # 27-10, Declaration of Colonel Tonya Rans.
" All lettered Exhibits are attached hereto.
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As for the other arguments raised by the Government, they are conditioned upon a strained
reading of the plain language of the Court’s Order or have otherwise been thoroughly analyzed

and rejected by the Court. [Doc. 77]. We address these other arguments below.

1. What this Court ordered and the scope thereof

The injunction, by its terms, only applies to members of the class. Therefore, it only applies
to “[a]ll active-duty, active reserve, reserve, national guard, inductees, and appointees of the
United States Air Force and Space Force , including but not limited to Air Force Academy Cadets,
Air Force Reserve Officer Training Corps (AFROTC) Cadets, Members of the Air Force Reserve
Command, and any Airman who has sworn or affirmed the United States Uniformed Services Oath
of Office or Enlistment and is currently under command and could be deployed.” All of the past
tense language within that definition makes clear that individuals must have met the criteria for
that definition as of the date of the class modification, July 27, 2022 [Doc. 77]. Moreover,
individuals must meet that criteria and must also have further: “(i) submitted a religious
accommodation request to the Air Force from the Air Force’s COVID-19 vaccination requirement,
where the request was submitted or was pending, from September 1, 2021 to the present” (i.e.,
July 27, 2022, the date of the Order); “(ii) were confirmed as having had a sincerely held religious
belief substantially burdened by the Air Force's COVID-19 vaccination requirement by or through
Air Force Chaplains; and (iii) either had their requested accommodation denied or have not had
action on that request.”

Because all class membership requirements are stated in the past tense, including all of the
requirements under (i), (i), and (iii), which had to have been met by the date of the modified class

order (i.e. July 27, 2022), there is no open-ended class. The Government is wrong to argue
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otherwise. Simply put, the class is necessarily confined to those who met the class definition as
of July 27, 2022. This is a plain reading of the Court’s class definition.

Finally, insofar as the restrictions on National Guard are concerned, the application of the
injunction is limited to the enforcement of the Secretary of the Air Force’s vaccine mandate against
those meeting the class definition. It would therefore not apply to any vaccine requirement that
was separately imposed by any Governor, State Adjutant General, state legislature, or separate
state authority.

After reading the Government’s brief, to avoid any ambiguity and to conserve judicial
resources, Plaintiffs offered to enter into an Agreed Order with the Government in order to clarify
these points related to the class definition and to the National Guard issue. Predictably, the
Government declined. See Exhibit B. To avoid the Government’s strained reading, which is what
supports the majority of its argument, the Court should consider entering a further order clarifying
the scope of its previous order, so as to avoid the Government making this same, strained argument
on appeal. We have tendered such an order. See Exhibit D.

2. The Government’s argument about the “expansion” of the class without briefing,
allegations that class-wide relief was legal error, and standing of class members

The Government argues that it was unfair to “expand” the class to “reserves,” “inductees,”
“appointees,” and “members of the 54 Air National Guards of the States. . ..” For several reasons,
Plaintiffs respectfully disagree. = The Government further argues that it did not have the
opportunity to brief the expansion issue. It has now had that opportunity. [Doc. 83].

Turning again to this Court’s order, this Court certified a class with regard to any active or
active reserve member of the Air or Space Force to include Air Force Academy Cadets, Air Force

Reserve Officer Training Corps (AFROTC) Cadets, Members of the Air Force Reserve Command,
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and “any Airman who has sworn or affirmed the United States Uniformed Services Oath of Office
and is currently under command and could be deployed.” (Doc. 72).

However, this language was also limited to personnel “who: (i) submitted a religious
accommodation request to the Air Force from the Air Force's COVID-19 vaccination requirement,
where the request was submitted or was pending, from September 1, 2021 to the present; (ii) were
confirmed as having had a sincerely held religious belief by or through Air Force Chaplains; and
(iii) either had their requested accommodation denied or have not had action on that request.”

By definition, Air Force ROTC Cadets are not on active duty or active reserves. But they
do go through the entire process of religious accommodation processing. So what the Government
calls an expansion was actually merely a clarification. Further, it is only by meeting all of this
Court’s requirements, all of which are stated in the past tense, that places someone within the class.
Once again, this includes the requirements at (i), (ii), and (iii).

The Government next argues that Plaintiffs did not have standing to assert this relief [Doc.
83 at pp.5-6] because the Government observes that no Plaintiff is a member of the National Guard,
and none were inductees or appointees. But typicality and commonality do not require such a
showing. Rather, it is sufficient that all Plaintiffs, like all others in the class, were subject to the
same mandate imposed by Secretary Kendall, all going to the same appeal authority, Lt. General
Miller, and all were subject to the same systemic discrimination. Coleman v. GM Acceptance
Corp., 220 F.R.D. 64, 86-90 (M.D. Tenn. 2004) (explaining that standing is determined with
respect to the question of whether the individual Plaintiffs have standing and have been harmed,
observing that “where the potential class members cannot be enumerated, attempting to conduct a

standing analysis with respect to these unenumerated class members would be impossible,” and
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class certification and definitions are appropriate “as long as the challenged policy or practice was
generally applicable to the class as a whole”).

The Government repeats its argument that RFRA requires individualized consideration.
RFRA does require individual consideration. But the fact that the Government implemented a
blanket policy of denials for every Air Force and Space Force member, other than those at the end
of their term of service, while granting medical and administrative exemptions, rather than actually
conducting that case-by-case assessment, as the Court has found [Doc. 47; Doc. 72], and as the
Government has admitted in Court, is evidence of a systemic violation warranting systemic relief.
[Doc.30-2, Transcript with Government admission about religious accommodations].

3. The Government’s argument about inconsistent judicial orders

The Government again argues that class certification here conflicts with other cases and
rulings that found that Defendants could substantially burden the religious freedom of service
members, and they make the claim that having conflicting rulings is a good thing. [Doc. 83 at
pp. 8-9]. Nothing could be further from the truth. First, avoiding conflicting rulings on identical
facts and law is generally the point of class actions and certifications. City of North Royalton v.
McKesson Corp. (In re Nat'l Prescription Opiate Litig.), 976 F.3d 664, 674 (6th Cir. 2020)
(“Rule 23 permits litigation classes primarily for the purposes of aggregating and adjudicating
common claims for trial, which can avoid conflicting judgments in individualized proceedings
and can more efficiently resolve the claims of the class through a single lawsuit.”)

Second, to avoid the risk of inconsistent rulings in other class actions, some courts have

excluded from the class persons who bring individual claims. Here, if the Court desired, it could
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exclude from the class those who are pursuing individual actions.® Vidal v. Wolf, 501 F. Supp. 3d
117, 136-137 (NYED 2020). Courts have wide discretion to modify the definition of a class.
Powers v. Hamilton County Pub. Defender Comm'n, 501 F.3d 592, 619 (6th Cir. 2007) (“district
courts have broad discretion to modify class definitions”).

But equally, there is no inconsistency. The Government cannot point to a single Court
order that requires them to discriminate against the Plaintiffs or the class. The denial of relief, is
just that — it imposes no burden or requirement on the Government. The same is true with court
orders that direct more limited relief — the Government is not, by such orders, precluded from
giving such persons more fulsome relief.

4. The Government’s argument about the commissioning of officers or enlisting of new
service members

Plaintiffs have undertaken significant research on this issue in response to the
Government’s arguments. While there is no question that the Government and its officials have
violated RFRA, not every harm can be remedied. The Government is, unfortunately, correct that
Orloff v. Willoughby, 345 U.S. 83, 90 (1953), states that “the commissioning of officers in the
Army is a matter of discretion within the province of the President as Commander in Chief.” We
have found other cases beyond those cited by the Government, that state, as a matter of separation
of powers, “[w]hatever control courts have exerted over tenure or compensation under an
appointment, they have never assumed by any process to control the appointing power either in

civilian or military positions.” Dysart v. United States, 369 F.3d 1303, 1317 (Fed. Cir. 2004).

8 The Court could exclude such individuals from the Class with the following additional language, which would have
the effect of giving persons a reasonable opportunity to cease or stay in progress actions: “Excluded from the class is
... or (ii) is deemed to have opted out, by asserting and maintaining a claim as a named or identified plaintiff (and not
as a member of a class or a putative class) under RFRA or the First Amendment against the Government in relation
to the vaccination mandate, in an action that is still pending on or after September 30, 2022, not inclusive of this
action, or actions that are stayed pending final adjudication of this action.”

8
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Thus, “the President's decision here whether or not to exercise his appointment power is
discretionary, and we hold that the President cannot be compelled to appoint military officers.”
Id.

Unfortunately, and consistent with our duty of candor to the Court, Plaintiffs believe that
this aspect of the injunction must be withdrawn. We have proposed an order that does that.

5. The Government’s argument about hon-party state officials

We have already addressed much of this with clarifying language. Again, we have
proposed an order that makes that clarification. At bottom, the Government should not be able to
avoid the requirements of RFRA because of the actions of others. If the states want to impose a
vaccination requirement and deny religious accommodations to it, so be it. Litigation can be
brought in those states over that issue. But in the same vein, the violation here was by these
Defendants, who systemically denied Air National Guard members’ requests for religious
accommodations to the Secretary of the Air Force’s requirement. And that should not be
permitted.

6. The Government’s argument about court martial stays is moot

The Government complains the Court has stayed court-martial proceedings, but the
Government’s own filing admits “they are not aware of any ongoing court-martial.” [Doc. 79].
Instead, the Government suggests that the Court’s order should not apply to approximately 23
administrative proceedings under 10 U.S.C. 8 815 (Article 15) underway. [Doc. 79]. They cite
Schlesinger v. Councilman, 420 U.S. 738, 758 (1975) for the proposition that these administrative
disciplinary measures should be permitted to continue, but by its language, (i) Schlesinger, 420
U.S. 738 does not apply to non-court martials; and (ii) Schlesinger, 420 U.S. 738 merely indicates

that proceeding through a court-martial process is not irreparable harm. It does not speak to the
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irreparable harm already found by this Court. To deal with this argument by the Government,
Plaintiffs withdrew it in the attached order, because, again, it applies to no one.

7. The Government’s argument about lack of analysis in the class-wide preliminary
injunction

The Government claims the Court’s order lacked “analysis.” (Doc. 83 at 11). Of course,
that views the Order in a vacuum. This Court previously, and quite extensively, considered the
issues in this case [Doc. 47; Doc. 72]. Any order must, therefore, be viewed in conjunction with
all prior orders touching on the same matter.

8. The Government’s argument about Novavax

The Government next makes arguments about Novavax. This Court already found that
Plaintiffs met their evidentiary burden under RFRA. However, we address the Governments’ most
recent attempt to argue that they have not substantially burdened Plaintiffs’ sincerely held religious
beliefs in light of the newest COVID-19 vaccine to receive emergency use authorization, Novavax.
Specifically, the Government continues to falsely claim that Novavax is not morally problematic
for those who object to vaccines which have a connection to aborted fetal tissue, and they again
cite to Novavax’s self-serving and false public statements that its product has no connection to
aborted fetal tissue. The evidence is clear and admitted by Novavax itself: aborted fetal tissue was
used to test its vaccine.®

The Government then argues that Novavax will not be religiously objectionable to
everyone who has an aborted fetal cell objection. We acknowledge that service members who do

not have an objection to vaccines tested on the cell line from an aborted child, and have no other

% https://wng.org/roundups/pro-lifers-question-novavaxs-fetal-tissue-claim-1655411473 (last visited 7/22/2022);
https://personhood.org/2022/02/22/yes-novavax-used-hek293-an-aborted-fetal-cell-line/ (last visited 7/22/2022);
https://www.lifesitenews.com/opinion/novavax-covid-jab-linked-to-aborted-fetal-cells-through-laboratory-testing/
(last visited 7/22/2022); see, also, Declarations of Plaintiffs, DE#30-4 through DE#30-20.

10
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religious objection to Novavax, can receive this vaccine without violating their religious beliefs
when it is soon available and FDA approved.’® The Government also fails to recognize that any
Plaintiffs and class members who have since gotten a vaccine (like Lts. Ramsperger and
McCormick), or will do so as this case progresses, still require ongoing relief to prevent
Defendants from punishing them for their past non-compliance due to their religious beliefs.
Ramsek v. Beshear, 989 F.3d 494, 500 (6™ Cir. 2021) (declining to find claims moot because of
possibility of prosecution for past non-compliance).

Finally, the Government falsely claims that Plaintiffs must provide further evidence that
every member of the class had his or her religious beliefs substantially burdened. But this
ignores its own dispositive evidence that a Chaplain has already confirmed the sincerity and
substantial burdening of beliefs of each service member the Court defined as a class member.

9. The Government’s argument about Exemption Statistics

The Government next (and falsely) claims that exemption statistics support its argument
that it is not systemically denying all religious exemptions. However, the Government has
admitted in Court that any and all religious exemptions are solely to be given to service members
who are at the end of their terms of service. [Doc.30-2, Transcript with Government admission
about religious accommodations]. And the Government has come forward with no evidence to
refute its prior in-court admission.

10. The Government’s argument about lack of analysis in the class-wide preliminary
injunction

10 As an aside, for those Plaintiffs and class members whose only objection is the connection to aborted fetal cells
(which is, admittedly, the vast majority), it is appearing more likely every day that a vaccine may come to market in
the next 6 months that will alleviate those concerns.  https://ir.ocugen.com/news-releases/news-release-
details/ocugen-announces-fda-removes-clinical-hold-phase-23-clinical (last visited 7/22/2022). Thus, and contrary to
the misrepresentation contained throughout Defendants’ pleadings, Plaintiffs with those specific religious objections
truly seek only a temporary exemption.

11
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The Government also falsely claims that the Court’s Order lacked analysis on equities and
public interest. (Doc. 83 at 15). Once again, that erroneously views the order in a vacuum. This
Court previously, and quite extensively, considered the issues in this case [Doc. 47; Doc. 72]. Any
order must, therefore, be viewed in conjunction with all prior orders touching on the same matter.
In any event, we have, again, proposed an order that does that.

11. A stay is not warranted because the Government has failed to meet the stay factors

In order to obtain a stay, Defendants must demonstrate: (1) the likelihood that the party
seeking a stay will prevail on the merits of the appeal; (2) the likelihood that the movant will be
irreparably harmed absent a stay; (3) the prospect that others will be harmed if the court grants the
stay; and (4) the public interest in granting the stay. See Grutter v. Bollinger, 247 F.3d 631, 632
(6th Cir. 2001). As it turns out, those are the same factors that warrant the issuance of an injunction
in the first place: “(1) the likelihood that the party seeking the stay will prevail on the merits; (2)
the likelihood that the moving party will be irreparably harmed; (3) the prospect that others will
be harmed by the stay; and (4) the public interest in the stay.” Crookston v. Johnson, 841 F.3d 396,
398 (6th Cir. 2016); Dahl v. Bd. of Trs. of Western Mich. Univ., 15 F.4th 728 at 736 (6™ Cir. 2021).

A. Likelihood of Success on the Merits

Plaintiffs are likely to prevail on the merits, for substantially the same reasons that the
Court previously stated in its decision for the original 18 Plaintiffs [Doc. 47]. The class definition,
above, demonstrates that every member of the class will necessarily demonstrate both a sincerely
held belief, as well as a substantial burdening of that belief. That, then, shifts the burden to the
Government to demonstrate that its requirement or order is in furtherance of a compelling
governmental interest and is the least restrictive means of furthering that compelling governmental

interest. 42 U.S.C. 2000bb.

12
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The Government argues that statistics have changed and it has granted more religious
exemptions since the initial preliminary injunction [Doc. 83], but, again, the Government has
admitted in Court that it is only granting these exemptions to those who are at their end-of-service,
while granting medical exemptions and administrative exemptions much more widely. [Doc.30-
2, Transcript with Government admission about religious accommodations]. And the Government

has not come forward with any evidence that this admission is no longer the case, even though the

Government has the burden. The Government makes much about the Novavax vaccine and a self-
serving, hearsay (and Plaintiffs object to this letter under FRE 803), untested letter from the
manufacturer [Doc. 83 at pp. 12-13], but Plaintiffs have submitted declarations and evidence that
suggests that the ties to aborted fetal tissue in confirmatory testing would likewise raise religious
concerns. [Declarations of Plaintiffs, Doc. 30-4 through Doc. 30-20].1! That said, if the Chaplain
who made a determination of sincerity and substantial burden re-evaluates a particular class
member in light of a new vaccine, and determines that the belief is no longer substantially
burdened, then they would no longer meet the class definition.

Most concerning as evidence of the patent discriminatory treatment at issue, is the
Declaration of Major Andrea Corvi [Doc. 53-1], who was granted a medical exemption for
pregnancy, but then denied a religious accommodation — no one suggests that her job duties,
assignments, or interactions are in any way different — yet the Government accommodated her
medical condition, and refused to accommodate her religious belief, both exemptions being
temporary in nature. The Plaintiff class has demonstrated a likelihood of success on the merits of

their RFRA and First Amendment claims.

11 See, also, https://wng.org/roundups/pro-lifers-question-novavaxs-fetal-tissue-claim-1655411473 (last visited
7/22/2022); https://personhood.org/2022/02/22/yes-novavax-used-hek293-an-aborted-fetal-cell-line/  (last visited
7/2212022); https://www.lifesitenews.com/opinion/novavax-covid-jab-linked-to-aborted-fetal-cells-through-
laboratory-testing/ (last visited 7/22/2022); see, also, Declarations of Plaintiffs, Doc. 30-4 through Doc. 30-20.

13
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B. Irreparable Harm

While the Government has argued irreparable harm, so have the members of the class, from
the loss of their constitutional and statutory rights. Dabhl, 15 F.4th 728, 735-736, holds that the
loss these constitutional rights for the class are irreparable. We have attached, hereto, the
Declaration of Major Pottinger, and we remind the Court of the testimony of Lt. Colonel Stapanon
at the Preliminary Injunction hearing: the Air Force is not meeting its pilot or other accession and
enlistment goals. [Doc. 45].%2 The suggestion by Lt. General Schneider of irreparable harm
because other Air Force members will have to deploy for the less than 2% of the Air and Space
Force within the class, is incredible in light of the small percentage at issue, and relies upon the
proposition that there are persons who would readily replace members of the class. The testimony
at the Preliminary Injunction Hearing by Lt. Colonel Stapanon, which recounted the training
pipeline and a lack of fungibility, which only consisted of the Plaintiffs offering testimony, which
was subject to adversarial testing by the Government, and in which the Government offered no
live testimony to support its case, suggests that this is not the case and not the zero-sum game
Defendants make it out to be. The Court should find Lt. Colonel Stapanon’s testimony more
credible than Lt. General Schneider because his testimony was subjected to and tested on cross-
examination. Irreparable harm thus favors the Plaintiff class.™®

C. Harm to Others

12 https://www.airforcetimes.com/news/your-air-force/2022/01/21/air-forces-enlisted-recruitment-pipeline-is-drying-
up-general-warns/ (last visited 8/18/2022).

https://www.nbcnews.com/news/military/every-branch-us-military-struggling-meet-2022-recruiting-goals-officia-
rcna35078 (last visited 8/18/2022).

131f the Government would like to offer Lt. General Schneider’s testimony at a live hearing, or subject his testimony
to cross-examination, similar to that conducted by VCNO Admiral Lescher, who offered a similar declaration that did
not withstand cross-examination, the Court should be willing to reconsider his testimony.

14
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As this Court has already concluded, . . . the limited scope of this preliminary injunction
will not cause substantial harm to the Air Force because ‘[Plaintiffs’] religious-based refusal to
take a COVID-19 vaccine simply isn’t going to halt a nearly fully vaccinated Air Force’s mission
to provide a ready national defense.”” Doster, --- F. Supp.3d ---, 2022 U.S. Dist. LEXIS 59381 at
48 (SDOH 2022) (citing Air Force Officer, --- F. Supp.3d ---, 2022 WL 468799, at *12 (NDGA
2022)). As in Dahl, 15 F.4th 728, 735-736, the harm to others suggested by Defendants appears
to be “speculative.” Similarly, in Dahl, the Sixth Circuit suggested this was the exact case in light
of the low percentage of affected Air and Space Force members “does not limit [someone’s]
exposure to unvaccinated [persons] at large.” Notably, too, is the Air and Space Force’s ability to
conduct its mission prior to the advent of these vaccines, [Declarations of Plaintiffs, Doc. 30-4
through Doc. 30-20], or for months while exemption requests were pending.

D. Public Interest

Finally, “[p]roper application of the Constitution, moreover, serves the public interest.”
Dahl, 15 F.4th 728 at 736.

A stay is thus not warranted; however, as explained, some clarifications and
modifications might be.

1. Defendants do not face an irreparable harm from the preliminary injunction

The Government argues that granting a preliminary injunction to the class would cause
harm to Defendants. [Doc. 83, PagelD#4583]. Nevertheless, they fail to cite one instance of how
the Air and Space Force has been harmed by these same unvaccinated Airmen (now class
members) for the past two years. Notwithstanding this, for 10, now going on 11, months, these
same class members have been unable to travel, attend required schooling, and deploy. Not

because they were physically unable to travel or deploy, but because Defendants made the decision
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to treat their unvaccinated service members this way once vaccines became available. It is not
surprising then that Lt. Gen. Schneider could not cite a single example of this alleged irreparable
harm in his declaration.** The class he references that would cause this serious endangerment to
the Air Force mission accounts for less than 2% of the entire Air and Space Force based on Lt.
Gen. Schneider’s numbers, spread out over and between hundreds of thousands of other service
members.’® Given that the Air and Space Force has systemically been driving out or coercing
religious believers to accede to its vaccination requirement in the face of sincerely held religious

beliefs, the actual numbers at this point are likely far less than that.

14 Plaintiffs note that although not needed here, there is a large and growing body of evidence that unvaccinated
individuals who have had COVID-19 are far more protected than those who are vaccinated with 1 dose of J&J or 2
doses of an mMRNA vaccine. So, it is unsurprising that Lt. Gen. Schneider cannot cite a single example of harm. See,
also, Effects of Previous Infection and Vaccination on Symptomatic Omicron Infections, New England Journal of
Medicine, Altarawneh, et. al., June 15, 2022, https://www.nejm.org/doi/full/10.1056/NEJM0a2203965 (last visited
7/25/2022).

Protection of prior natural infection compared to mRNA vaccination against SARS-CoV-2 infection and severe
COVID-19 in Qatar — “Natural infection was associated with stronger and more durable protection against infection,
regardless of the variant, than mMRNA primary-series vaccination.” https://www.medrxiv.org/content/
10.1101/2022.03.17.22272529v1 (last visited 7/25/ 2022).

SARS-CoV-2 Naturally Acquired Immunity vs Vaccine-induce Immunity, Reinfections versus Breakthrough Infections:
a Retrospective Cohort Study — “Naturally acquired immunity confers stronger protection against infection and
symptomatic disease caused by the Delta variant of SARS-CoV-2, compared to the BNT162b2 two-dose vaccine-
induced immunity.” https://pubmed.ncbi.nlm.nih.qov/35380632/ (last visited 7/25/ 2022).

Effects of Previous Infection and Vaccination on Symptomatic Omicron Infections — “The effectiveness of previous
infection alone against symptomatic BA.2 infection was 46.1% (95% confidence interval [CI], 39.5 to 51.9). The
effectiveness of vaccination with two doses of BNT162b2 and no previous infection was negligible (—1.1%; 95% CI,
—7.1 to 4.6), but nearly all persons had received their second dose more than 6 months earlier... Previous infection
alone, BNT162b2 vaccination alone, and hybrid immunity all showed strong effectiveness (>70%) against severe,
critical, or fatal Covid-19 due to BA.2 infection. Similar results were observed in analyses of effectiveness against
BA.1 infection and of vaccination with mRNA-1273.”  https://www.nejm.org/doi/pdf/10.1056/NEJM
0a2203965%articleTools=true (last visited 7/25/ 2022)

Duration of immune protection of SARS-Cov-2 natural infection against reinfection in Qatar — “Effectiveness of
primary infection against severe, critical, or fatal COVID-19 reinfection was 97.3% (95% CI: 94.9- 98.6%),
irrespective  of the wvariant of primary infection or reinfection, and with no evidence for
waning.” https://www.medrxiv.org/content/10.1101/2022.07.06.22277306v1.full.pdf (last visited 7/25/ 2022).

15 «Similarly, an injunction expanded to apply to 10,000 or more service members. . .” and “As of March 14, 2022,
the Department of the Air Force had approximately 501,00 uniformed Service members - . . .” Doc # 73-1, PAGEID
# 4490, 4493.
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The Government makes the claim that the members of the class (again, less than 2% of the
total force), take up space for others who would get vaccinated. Well, we know that is not true:
the military, including the Air and Space Force, is in dire straits from a current recruiting crisis,
and has not met its recruiting goals this year.® (Declaration Pottinger).

The Government’s solution? Separate more people in the face of this recruiting crisis. Of
course, if one stops to analyze the situation, the Government might find that the systemic religious
discrimination it engages in has something to do with its current recruiting crisis.

The Government argues that keeping these members on hand and unvaccinated puts more
of a burden on other airmen and guardians. No — the Government’s decision not to deploy them
does (a decision we do not dispute they have the authority to do). And, again, the Government’s
suggestion rests upon the faulty premise that these airmen and guardians will be readily replaced.
The Court has already seen and taken evidence of pilot shortages and the pipeline to train them
that takes years. We have submitted, in connection with this Response, a Declaration from Major
Pottinger (one of the Class Representative Plaintiffs). A few days before this Court’s preliminary
injunction, he was pulled from aeronautical orders and “grounded.” (Declaration Pottinger,
attached as Exhibit C). That, of course, was well within the operational/deployment exception.’
But in light of a known severe shortage of pilots, out of necessity his Commander reinstated his
flying orders. 1d. The same is true with everyone in the class — particularly in the face of a

recruiting shortage.

18 hitps://www.nbcnews.com/news/military/every-branch-us-military-struggling-meet-2022-recruiting-goals-officia-
rcna35078 (last visited 8/18/2022).

17 The Government also argues that the prohibition on them continuing reservists on “no pay, no
points,” is somehow an operational, assignment, or deployment decision. That is absurd. They
can, if they wanted, let those reservists sit at home and collect pay and points, could instead
assign them to fold towels at the base gym, could ground them, as they did to Major Pottinger,
until they realized they needed him to fly to fill shortages, the decision is strictly theirs.
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As this Court has already concluded, . . . the limited scope of this preliminary injunction
will not cause substantial harm to the Air Force because ‘[Plaintiffs’] religious-based refusal to
take a COVID-19 vaccine simply isn’t going to halt a nearly fully vaccinated Air Force’s mission
to provide a ready national defense.”” Doster v. Kendall, --- F. Supp.3d ---, 2022 U.S. Dist. LEXIS
59381 at 48 (SDOH 2022) (citing Air Force Officer v. Austin, --- F. Supp.3d ---, 2022 WL 468799,
at *12 (NDGA 2022)). The continued preservation of Constitutional rights is always in the public
interest and here it is no different. Dahl v. Bd. of Trs. of Western Mich. Univ., 15 F.4th 728 at 736
(6" Cir. 2021) (“it is always in the public interest to prevent the violation of a party’s constitutional
rights.”).

I1l.  The balance of harms and public interest support the preliminary injunction

The Government argues that the class-wide preliminary injunction is not supportable under
the balance of harms and public interest prongs.

As this Court has already concluded, “. . . the limited scope of this preliminary injunction
will not cause substantial harm to the Air Force because ‘[Plaintiffs’] religious-based refusal to
take a COVID-19 vaccine simply isn’t going to halt a nearly fully vaccinated Air Force’s mission
to provide a ready national defense.”” Doster, --- F. Supp.3d ---, 2022 U.S. Dist. LEXIS 59381 at
48 (citing Austin, --- F. Supp.3d ---, 2022 WL 468799, at *12).

V. Conclusion

The Government’s Motion should be denied, except to the extent we concede certain

issues. A proposed order is attached.
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Respectfully submitted,

Is/ Christopher Wiest [s/Aaron Siri
Christopher Wiest (OH 0077931) Siri Glimstad, LLP
Chris Wiest, Atty at Law, PLLC Aaron Siri (admitted PHV)
25 Town Center Blvd, Suite 104 Elizabeth A. Brehm (admitted PHV)
Crestview Hills, KY 41017 Wendy Cox (admitted PHV)
513/257-1895 (c) 200 Park Avenue, 17th Floor
859/495-0803 (f) New York, NY 10166
chris@cwiestlaw.com (212) 532-1091 (v)

(646) 417-5967 (f)
[s/Thomas Bruns aaron@sirillp.com
Thomas Bruns (OH 0051212) ebrehm@sirillp.com
Bruns Connell Vollmar Armstrong LLC wcox@sirillp.com

4555 Lake Forest Drive, Suite 330
Cincinnati, OH 45242
tbruns@bcvalaw.com
513-312-9890
Attorneys for Plaintiffs
CERTIFICATE OF SERVICE

| certify that | have served a copy of the foregoing by CM/ECF, this 18 day of August,
2022,

/sl Christopher Wiest
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Plaintiffs-Appellees hereby move to supplement the record before this Court with
the deposition transcript of Admiral William K. Lescher. In support, Plaintiffs-
Appellees state as follows:

1. On January 24, 2022, Defendants filed the Declaration of Admiral
William Lescher, Vice Chief of Naval Operations (the “Declaration”) in support of
their Motion for a Partial Stay Pending Appeal. ROA.22-10534.2578-96. In the
Declaration, Admiral Lescher makes factual assertions regarding various topics,
including the harm the district court’s injunction would cause to the Navy, the
necessity of the Navy’s COVID-19 vaccine mandate, and COVID-19’s threat to the
Navy. See generally id.

2. The Declaration is a key piece of evidence in this case. In fact, when the
Supreme Court granted Defendants’ Motion for Partial Stay, Justice Kavanaugh
cited the Declaration as a reason for granting the partial stay. Austin ». U. S. Navy
Seals 1-26,142 S. Ct. 1301, 1302 (2022) (Kavanaugh J., concurring). Defendants also
cite the Declaration extensively in their Opening Brief and in their Supplemental
Brief and argue the statements made in the Declaration and Admiral Lescher’s
resulting judgment are entitled to deference. See Opening Br. at 35-38; Supp. Br. at
16.

3. Recently uncovered facts illustrate that the Declaration is entitled to no
such deference. On June 30, 2022, Plaintiffs deposed Admiral Lescher. During the
deposition, Admiral Lescher demonstrated numerous times that he did not have the
personal knowledge to attest to the facts set forth in the Declaration and that

significant portions of his declaration amount to unsubstantiated speculation. See,
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e.g., Mot. Appx. Ex. A (Tr. at 22:11-22:20, 23:4-23:6, 23:16-24:1 (stating details
regarding the effect COVID-19 had on naval ships was “not generally” within his
purview and that he did not speak to individuals with such knowledge before drafting
his declaration)); ' 7d. at 33:18-34:8 (stating he was unaware of any combat operations
negatively impacted by COVID-19);? 7d. at 50:15-51:16 (stating he was unaware of
specific examples of COVID-19 made a medical evacuation more difficult, was

contracted through a rebreathing device, or was contracted on a submarine);* 7d. at

'Q Do you know how many other ships, other than the 22 you mentioned
that currently have COVID cases, were unable to accomplish their
mission prior to the vaccine mandate as a result of COVID-19 infections
other than ROOSEVELT?

A Again, that type of detail is not generally in the purview of the vice
chief.

Q Did you speak with any of those individuals [with knowledge about
the ships] prior to or while preparing your -- your declaration concerning
this statement or - or any other statements contained herein?

A ... nothing specific in the context of this declaration.

?Q Okay. Can you identify any combat operations or combat missions that
could not be completed successfully as a result of COVID-19?
A .. .Ibelieve the most accurate response to that is I’m unaware of any
combat failure, as well I’m -- because those type of details and missions
would not be under the purview of the vice chief. . ..

*Q Okay. Do you -- can you identify any Naval Special Warfare missions
in which COVID-19 infection prevented a medical evacuation of a
Service member?

A No.
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73:16-73:20 (stating he had not had any discussions with individuals with relevant
knowledge regarding missions impacted by COVID-19 prior to signing his
declaration);* 7d. at 81:19-82:1 (stating he did not review any documents or reports
while reviewing and editing his declaration).”

4, The district court correctly rejected Defendants’ arguments that courts
owe blind deference to military commanders on matters implicating the Religious

Freedom Restoration Act (RFRA). Admiral Lescher’s deposition testimony bolsters

Q Could you -- can you identify or are you aware of any instances in
which COVID-19 made a medical evacuation of a Service member more
difficult?

A No.

Q Can you identify any instances in which a Naval Special Warfare
Service member contracted COVID-19 as a result of using a re-breathing
device?

A Again, I would -- that would not be something that I would become
aware of, but the answer is no.

Q Okay. And can you identify any instances in which Service members
deployed on a submarine -- Naval Special Warfare Service members
deployed on a submarine contracted COVID-19?

A ’m unaware.

*Q Okay. And so prior to -- prior to executing your declaration, you had
not had those conversations about any specific Naval Special Warfare
missions that had been impacted by - [COVID?]

A Correct.

> Q Okay. So you don’t recall looking at any -- any documents, reports or
other types of information when you were reviewing, editing the draft
of your declaration. Is that right?
A That’s correct.
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this conclusion and demonstrates that this Court should not rely upon the
Declaration while considering Defendants’ appeal, or at minimum, should give it the
weight appropriately given to hearsay statements made without personal knowledge.
So that the Court may decide the proper weight that it should give to the Declaration
in deciding this appeal, this Court should allow Plaintiffs to supplement the record
with of the transcript of Admiral Lescher’s deposition.

5. Admiral Lescher’s deposition testimony will also be helpful to the
Court in deciding the legal issues in this appeal: namely, whether the Navy has a
compelling interest that justifies the vaccine mandate as applied to religious
objectors, and whether the mandate is the least restrictive means available to
accomplish that interest. For instance, Admiral Lescher testified at length about his
understanding that Religious Accommodation requests should be considered based
on detailed individual circumstances and also take into account the recommendation
of the commanding officer of the individual requesting accommodation. See, e.g.,
Mot. Appx. Ex. A (Tr. at 17:13-18:5, 61:19-62:4, 62:17-63:1, 138:11-139:19). This is
relevant because as Defendants emphasize in arguing for deference to Lescher’s
assertions, Admiral Lescher is the “second-highest uniformed officer in the Navy.”
Opening Br. 35. Admiral Lescher also testified about the Navy’s permissive attitude
toward individuals at recognized high risk for complications or severe cases of
COVID-19, in contrast to its treatment of religious objectors. See, e.g., Mot. Appx.
Ex. A (Tr. at 155:14-157:16, 159:1-159:6, 165:7-167:7, 170:18-173:3).

6. Courts have long recognized that they have the authority to permit the

appellate record to be supplemented when doing so would be in the interest of
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justice. Gibson v. Blackburn, 744 F.2d 403, 405 n.3 (5th Cir. 1984); see also Ross ».
Kemp, 785 F.2d 1467, 1474 (11th Cir. 1986) (recognizing the court’s “inherent
equitable authority to enlarge the record and consider material that has not been
considered by the court below”); Turk v. United States, 429 F.2d 1327,1329 (8th Cir.
1970) (authorizing enlargement of record on appeal with preliminary hearing
evidence not presented to trial court if it is “in the interest of justice” to do so);
Gatewood v. United States, 209 F.2d 789, 792 n. 5 (D.C. Cir. 1953) (considering a
transcript of preliminary proceedings which had not been before trial court because
it was in interest of both parties and due administration of justice).

7. Courts address requests to supplement an appellate record on a case-
by-case basis. Ross, 785 F.2d at 1474; see also Singleton . Wulff, 428 U.S. 106, 121
(1976) (stating the “matter of what questions may be taken up and resolved for the
first time on appeal is one left primarily to the discretion of the courts of appeals, to
be exercised on the facts of individual cases.”).

8. Factors courts consider when examining a request for supplementation
include whether the supplemental materials contain information that will illuminate
an issue before the court and whether remanding the case to the district court for
consideration of the additional material would be contrary to both the interests of
justice and the efficient use of judicial resources. See Vital Pharms., Inc. v. Alfieri, 23
F.4th 1282, 1288 (11th Cir. 2022) (allowing supplementation because the
supplemental material illuminated an important issue in the appeal); Teamsters Loc.
Union No. 117 v. Washington Dep’t of Corr., 789 F.3d 979, 986 (9th Cir. 2015)

(allowing supplementation for the limited purpose of confirming harms
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acknowledged by a party in general terms during discovery and because a remand
would merely prolong the proceedings); Ross, 785 F.2d at 1475 (discussing the
factors); see also Gibson, 744 F.2d at 405 n.3 (permitting supplementation because
remanding the case would unnecessarily prolong proceedings and because the
evidence confirmed the proper resolution of the case).

9. Here, the interests of justice weigh in favor of allowing
supplementation. The preliminary injunction at issue in this interlocutory appeal
was partially stayed by the Supreme Court. The important issues in this case show
that supplementing the record with this pertinent information will be helpful to the
Court. Further, the deposition transcript that Plaintiffs seek to submit to this Court
undermines a key piece of evidence that was cited by Justice Kavanaugh as a reason
for partially staying the injunction and deferring to high-ranking military officials.
Austin, 142 S. Ct. at 1302 (Kavanaugh J., concurring). As demonstrated by Admiral
Lescher’s deposition testimony, the Declaration was largely speculation and factual
allegations that were beyond Admiral Lescher’s personal knowledge. Illumination of
these facts is essential as this Court considers whether the district court’s
preliminary injunction was an abuse of discretion.

10. Further, remanding the case for the district court to consider this evidence
would not be a good use of judicial resources. The district court already rejected the
assertions in the Declaration when it denied Defendants’ Motion to Stay the
Preliminary Injunction. See ROA.22-1077.2964-73. Asking the district court to reach
this conclusion again with evidence that bolsters the conclusion the court already

reached would unnecessarily prolong the resolution of this case. Thus, to aid the
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Court in deciding the issues pending in this interlocutory appeal and to preserve
judicial resources, Plaintiffs request that the record on appeal be supplemented with
the transcript from Admiral Lescher’s deposition.® In the alternative, Plaintiffs
request that the Court take judicial notice of the transcript. See Hall ». City of
Houston, No. 21-20451, 2022 WL 3031306, at *2 (5th Cir. Aug. 1, 2022) (judicial
notice appropriate where facts “can be accurately and readily determined from
sources whose accuracy cannot reasonably be questioned.” (quoting Fed. R. Civ. P.
201)).

11. Counsel for Plaintiffs-Appellees conferred with counsel for
Defendants-Appellants regarding this Motion and the relief requested. Defendants-

Appellants oppose the relief sought by this Motion.

¢ Defendants are not prejudiced by this request as they rely on Admiral
Lescher’s Declaration on appeal, they can respond to any arguments regarding the
testimony in their reply brief, and they had an opportunity to make objections and
ask questions during Admiral Lescher’s deposition. They have also submitted an
errata sheet, which is included in the appendix to this motion. See Mot. Appx. Ex. C.
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CONCLUSION

For the foregoing reasons, the Court should grant the motion to supplement the

record.

Kelly J. Shackelford
Jeftrey C. Mateer

Hiram S. Sasser, III
David J. Hacker

Michael D. Berry

Jordan E. Pratt

Danielle A. Runyan

Ryan Gardner

Holly M. Randall

FIRST LIBERTY INSTITUTE
2001 W. Plano Pkwy., Ste. 1600
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Respectfully submitted.

/s/Heather Gebelin Hacker
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CERTIFICATE OF CONFERENCE

On August 15 and 16, 2022, the undersigned conferred by e-mail with Sarah
Clark, counsel for Defendants-Appellants, regarding this Motion. Defendants-
Appellants oppose the relief sought on the grounds that the deposition transcript is
not a part of the record under Federal Rule of Appellate Procedure 10 but will not

file a further response.

/s/ Heather Gebelin Hacker
HEATHER GEBELIN HACKER

CERTIFICATE OF SERVICE

On August 16, 2022, this motion was served via CM/ECF on all registered
counsel and transmitted to the Clerk of the Court. Counsel further certifies that:
(1) any required privacy redactions have been made in compliance with Fifth Circuit
Rule 25.2.13; (2) the electronic submission is an exact copy of the paper document

in compliance with Fifth Circuit Rule 25.2.1.

/s/ Heather Gebelin Hacker
HEATHER GEBELIN HACKER

CERTIFICATE OF COMPLIANCE

This brief complies with: (1) the type-volume limitation of Federal Rule of
Appellate Procedure 27(d)(2)(A) because it contains 1824 words, excluding the parts
exempted by Rule 27(a)(2)(B); and (2) the typeface and type style requirements of
Rule 27(d)(1)(E) because it has been prepared in a proportionally spaced typeface

(14-point Equity) using Microsoft Word (the program used for the word count).

/s/ Heather Gebelin Hacker
HEATHER GEBELIN HACKER
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EXHIBIT A: CONDENSED TRANSCRIPT OF
ADMIRAL WILLIAM K. LESCHER
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NORTHERN DI STRI CT OF TEXAS
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U. S. NAVY SEALS 1-3: on behal f of
t hensel ves and all others simlarly
situated; U S. NAVY EXPLOSI VE ORDNANCE :
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U S. NAVY SPECI AL WARFARE COVBATANT
CRAFT CREWMEN 1-5; and U. S. NAVY
Dl VERS 1- 3,
Case Nunber:
Plaintiffs,
4:21-cv-01236
VS.

LLOYD J. AUSTIN, 111, in his official
capacity as Untied States Secretary
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Page 6 Page 8
1 PROCEEDINGS 1 MR. CARMICHAEL: Andrew Carmichael,
2 KRk Kk k& 2 DoJ, for the Defendants.
3 VIDEOGRAPHER: Good morning. We are 3 MS. YANG: Catherine Yang, DoJ for
4 ontherecord. Thetimeis8:02am. And today's 4 the Defendants.
5 date is Thursday, June the 30th 2022. Please note 5 CAPTAIN JOSEPHSON: Captain Elizabeth
6 that the microphones are sensitive and may pick up 6  Josephson, JAG Corps, United States Navy.
7 whispering and private conversations. Please mute 7 COMMANDER ERIC OSTERHUES: Commander
8 your phones at thistime. 8  Eric Osterhues, JAG Corps, United States Navy.
9 Audio and video recording will 9 MS. HECKER: Karen Hecker, DoD,
10 continue to take place until all parties agree to 10  Office of General Counsel.
11 go off the record. 11 COMMANDER PATRICE HENTZ: Commander
12 This begins Media Unit Number 1 in 12 Patrice Hentz, United States Navy.
13 the video-recorded deposition of William Lescher, 13 LCDRWILL BURROUGHS: Lieutenant
14 taken by counsel for the Plaintiff in the matter 14  Commander Will Burroughs, JAG Corps, United States
15 of U.S. Navy SEALSs, et a. versus Lloyd Austin. 15 Navy.
16 Thiscaseisbeing filed in the 16 VIDEOGRAPHER: Thank you very much.
17 U.S. -- United States District Court, Northern 17 At thistime, will the court
18 District of Texas, Fort Worth Division. The case 18 reporter please swear in the witness?
19 Number is 4:21-CV-012360. 19 (Witness duly sworn.)
20 Thelocation for today's deposition 20 VIDEOGRAPHER: Counsel, you may
21 isthe Naval Air Systems Command Washington 21 proceed.
22 Liaison Office, located at 701 South Courthouse 22 Rk Kk
Page 7 Page 9
1 Road in Arlington, Virginia 1 Whereupon,
2 My name is Ryan Heathcock from the 2 ADMIRAL WILLIAM LESCHER
3 firm Veritext Legal Solutions, and | am the 3 wascalled asawitness and, having been first duly
4 videographer. The court reporter today is 4 sworn, was examined and testified as follows:
5 Ms. FeliciaNewland, also representing Veritext | 5 EXAMINATION BY COUNSEL FOR PLAINTIFFS
6 Lega Solutions. 6  BY MR.STEPHENS:
7 | am not authorized to administer 7 Q Good morning, Admiral Lescher.
8 an oath. | am not related to any party in this 8 A Good morning.
9 action, nor am | financialy interested in the 9 Q My nameis Andrew Stephens. I'ma
10 outcome. 10  lawyerin Austin, Texas. | am one of the lawyers
11 Counsel and al present in the room 11 representing the Plaintiffsin the lawsuit United
12 and everyone -- well, there's no one attending 12 StatesNavy SEALs1 through 26, et al. versus
13 remotely -- will now state their appearancesand | 13  Austin, pending in the Northern District of Texas
14 affiliations for the record. 14 Federa Court.
15 MR. STEPHENS: Andrew Stephens, 15 Are you familiar with that lawsuit?
16 Hacker Stephens, LLP for the Plaintiffs. 16 A lam.
17 MS. HACKER: Heather Hacker, Hacker| 17 Q Could you just tell me generally what
18 Stephens, LLP for the Plaintiffs. 18 you know about that lawsit.
19 MR. BERRY: Michael Berry, First 19 A ThePlaintiffs assert that the
20 Liberty Ingtitute for the Plaintiffs. 20  department's mandatory vaccination policy violates
21 MS. RANDALL: Holly Randall, First | 21 their right to religious freedom.
22 Liberty Institute for the Plaintiffs. 22 Q Haveyou offered any sworn testimony
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Page 10 Page 12
1 in that lawsuit? 1 Q Okay. Andthisisthe declaration
2 A | havenot. 2 that | asked about and that you testified you
3 Q Haveyou offered a sworn declaration 3 submitted in this lawsuit. Isthat right?
4 in the lawsuit? 4 A That'scorrect.
5 A | have. 5 Q Yousigned that declaration under
6 Q Okay. Andyou understand that you're 6 oath. Isthat correct?
7 here today to give adeposition in the lawsuit. s 7 A That'scorrect.
8 that right? 8 Q I'mgoing to mark this as Deposition
9 A Yes. 9 Exhibit 2.
10 Q Haveyou been deposed before? 10 (Lescher Deposition Exhibit Number 2
11 A | havenot. 11 marked for identification.)
12 Q The--I'dliketo hand you what we 12 BY MR. STEPHENS:
13 will mark as Lescher Deposition Exhibit 1, whichis 13 Q Okay. Have you seen the document
14 acopy of your declaration. 14 that's been marked as Deposition Exhibit 2 before?
15 (Lescher Deposition Exhibit Number 1 15 A No, | have not.
16 marked for identification.) 16 Q Okay. I'll represent to you that
17 BY MR. STEPHENS: 17 thisisanotice of -- amended notice of deposition
18 Q Andwhilewe do that, the court 18 provided to your counsel, giving notice of the
19 reporter will put the exhibit number on it and hand 19 deposition that's being taken today in the lawsuit
20 you the exhibit. 20 U.S. Navy SEALs 1 through 3 versus Austin. And you
21 Admiral Lescher, in adeposition, you 21 can set that to the side.
22 understand that you're under oath and that you've 22 Turning back to Lescher Deposition
Page 11 Page 13
1 sworn to tell thetruth. Isthat correct? 1 Exhibit 1, a copy of your declaration, how did you
2 A Thatiscorrect. 2 come to submit that testimony?
3 Q And therée's no reason sitting here 3 Were you ordered to do so or did you
4 today that you wouldn't be able to testify 4 decide on your own to do that?
5 truthfully and honestly in this -- 5 A | wasnot ordered to do so.
6 A That's correct. 6 Q Okay.
7 Q --lawsuit? 7 MR. CARMICHAEL: Objection. That'sa
8 It's difficult sometimes during a 8 compound question.
9 deposition, | have atendency to do it aswell, to 9 Y ou can answer, Sir.
10 be conversational and interrupt each other. I'll 10 THE WITNESS: Okay. My JAG cameto
11 do my best not to interrupt you. And | would ask 11 me and represented that this would be helpful to
12 that you do the same so that the court reporter can 12 the department's case to continue our vaccine
13 transcribe the full question without making a 13 policy.
14 transcript that's difficult to follow. 14 BY MR. STEPHENS:
15 | have no doubt the court reporter 15 Q Okay. And who specifically from JAG
16 will remind usto slow down and not interrupt if we 16 made that request -- or made that representation to
17 have that issue, but the deposition -- the 17 you?
18 Deposition Exhibit 1 that | just handed you, are 18 A  MyJAG.
19 you familiar that document? 19 Q Okay.
20 A Yes. 20 A Captain Josephson.
21 Q Andwhatisit? 21 Q I'msorry, who was that?
22 A It'smy declaration to the court. 22 A Captain Josephson.
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Page 14 Page 16
1 Q Hadyou had any involvement or 1  information that has been provided to mein the
2 knowledge of this lawsuit prior to that time? 2 courseof my official duties."
3 A Noinvolvement. Knowledge of it. 3 The second part of that sentence
4 Q Okay. Approximately whenwereyou | 4  continues on the top of page 2.
5 asked to provide the declaration testimony inthe | 5 Do you see that sentence?
6 lawsuit, if you recall? 6 A | doseethat.
7 A  Sothedeclaration, | see, was 7 Q Isthat -- that statement true and
8 submitted in January of thisyear. Itwouldhave | 8  accurate?
9 been in that general time frame. 9 A  Yes
10 Q Okay. And when did you start working| 10 Q Okay. Aswe go through your
11 on the declaration, do you recall? 11 declaration, I'll have a number of questions asto
12 A Again, not a specific date. 12 the information that you relied on in preparing and
13 Q Okay. Didyou draft the declaration? | 13 as support or evidence for some of the statements
14 A I didnot. 14 contained in the declaration.
15 Q Okay. Didyou draft any part of the 15 In -- in the first -- the second
16 declaration? 16 sentence of paragraph 2 on page 2 of Deposition
17 A Wadll, to be clear, adraft was 17 Exhibit 1, you -- you testified -- and | say
18 provided to me and then | reworked that 18  testified because a declaration is sworn
19 significantly. So | went through it sentenceby | 19  testimony -- that you believe the Court's
20 sentence and made significant editsto it. 20 injunction will cause immediate harm to the Navy.
21 Q Okay. Wasthere one draft or more 21 Do you see that language?
22 than one draft that you exchanged with -- | assume22 A | do seethat language.
Page 15 Page 17
1 the draft came to you from JAG. Isthat correct? 1 Q How would the Court's injunction
2 A Correct. 2 cause immediate harm to the Navy?
3 MR. CARMICHAEL: Objection asto -- 3 A Waiversto our medical readiness
4 or that it calls for attorney-client privilege as 4 standards introduce risk because they lower the
5 to what was in the drafts. 5 medical readiness standard. The Navy's approach is
6 BY MR. STEPHENS: 6 to manage that risk on a case-by-case basis and
7 Q Idon'twant--I'mnot-- | don't 7 make specific risk decisions. The preliminary
8 want to ask you any questions or have you answer or 8 injunction takes that away from the Navy, so it
9 tell me any specific -- the substance of any 9 removes our ability to manage the risk we're
10 specific communications you had with your counsel. 10 exposed to with this virus.
11 My questionis: If you recall, how many drafts you 11 Q Prior to the preliminary injunction
12 exchanged back and forth with JAG or with DoJ? 12 being entered by the District Court in this
13 A Sothere were multipleiterations. 13 lawsuit, did the Navy conduct a case-by-case
14 The draft cameto me. | reworked it. | had 14 analysis of the risk associated with each
15 questions, made some changes. And as| said, that 15 individual religious accommodation request
16 occurred at least twice. 16 pertaining to the vaccine?
17 Q Okay. Inparagraph 1 of your 17 A Each religious accommodation request,
18 declaration, that's been marked as Deposition 18 yes, isan individual case.
19 Exhibit 1, the bottom of the first page, the last 19 Q Okay. And did the Navy conduct -- or
20 sentence begins, "The statements made in this 20 you mentioned a case by case --
21 declaration are based on my personal knowledge, my | 21 A Soeach caseisevauated onits
22 military judgment and experience, and on 22 merits.
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Page 18 Page 20
1 Q Okay. So, to your knowledge, were 1 vaccination requirement.”
2 each of the religious accommodation requests that 2 How did the injunction affect the
3 were submitted by the class membersin this lawsuit 3 Navy's ability to halt the spread of COVID-19?
4 evaluated on a case-by-case basis? 4 A By precluding the Navy from making
5 A That's my understanding. 5 those judgments on a case-by-case basis, it would
6 Q Didyouhaveany rolein that 6 provide a blanket ability for unvaccinated
7 analysis? 7 individuals to move into our operational forces.
8 A | didnot. 8 Again, exposing us to unmanaged risks.
9 Q And do you know who did? 9 Q Didyou make a determination or
10 Do you know who did? 10 review any data or information for purposes of
11 A Again, so the vice chief does not 11 evaluating for -- of evaluating the degree of that
12 have arolein the religious accommodation process. 12 risk?
13 So | have a general understanding of that process, 13 A Thedegree of risk presented to the
14 which is the requests go to the immediate commander | 14 Navy from COVID, what | use in my experience here,
15 of the 06 level, from there to the bureau to the 15 spans our experience starting with the THEODORE
16 Chief of Naval Personnel to adjudicate it, with the 16 ROOSEVELT carrier and subsequent. So the degree of
17 appeal authority being the Chief of Naval 17 risk in terms of in the Navy experience, what we
18 Operations. 18 saw the impact of COVID on mission and on the
19 Q Inthemiddle of paragraph 2 of your 19 health of our people.
20 declaration, there's a sentence that states, "The 20 Q Other than -- sorry. Go ahead.
21 Court's injunction directly impacts the Navy's 21 A | wasgoing to say to include the --
22 ability to carry out its responsibilities to 22 the deaths of sailors, the hospitalizations of
Page 19 Page 21
1 protect and maintain the health and safety of our 1  salorswere certainly part of that experience and
2 Force, in particular our ability to halt the spread 2 part of the statement there.
3 of COVID-19 through a mandatory vaccination 3 Q Other than the ROOSEVELT example that
4 requirement.” 4 youmentioned -- and you mentioned that in the
5 Do you see that language? 5  context of impacting the Navy's ability to
6 A ldo. 6  accomplishits mission. Isthat right?
7 Q What -- what did you rely on as 7 A Yes
8 evidence or data or information to support or reach 8 Q Didyou -- do you have other examples
9 that conclusion or that assertion? 9  ordidyou consider other examplesin which
10 A Intermsof directly impacting the 10  COVID-19 impacted the Navy's ability to accomplish
11 Navy's ability to carry out its responsibilities, 11  itsmission?
12 thisis the issue of not -- the injunction 12 A Yes
13 precluding the ability of the Navy to examine these 13 Q Okay. And which -- which missions --
14 walvers on a case-by-case basis. 14 or what were those examples other than the
15 If theissue iswhat information do | 15  ROOSEVELT?
16 deduce that was required to maintain the health and 16 A Soatahighlevel, the Navy tracks
17 safety of our Force, so the Navy has, since the 17 COVID cases per ships. So some of them very
18 onset of COVID, significant experiencein the 18  public, MILWAUKEE, PHILIPPINE SEA, many not in the
19 impact of that virus on our Force. 19 public domain. The mission impact aswell is not
20 Q Sointhe second clause of the 20  simply as stark as THEODORE ROOSEVELT coming off
21 sentence it says, "In particular, our ability to 21 mission for 51 daysin the WESTPAC. So even today
22 halt the spread of COVID-19 through a mandatory 22 wehave 22 shipswith COVID cases onboard them and
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Page 22 Page 24
1 that -- that figure fluctuates. 1 context of this declaration.
2 The mitigations through the 2 Q Okay. And -- and you don't recall
3 most-effective tool of vaccination in concert with 3 any specific examplesin which the Navy's missions
4 other -- other measures, such asisolation, all 4 were impacted as aresult of COVID-19 that were
5 of -- even those elements have an impact on the 5 discussed between you and those individuals other
6 mission that the commander has to work around, as 6 than the ROOSEVELT?
7 those members of the crew are not available. So 7 A There were discussions on mission
8 understanding that context over the course of this 8 impact over the course of the past two years.
9 virusisreally the experience | brought to that 9 Q Okay. And do you recall any
10 statement. 10 specifics about what impact COVID had on those
11 Q Do you know how many other ships, 11 missions, and which missions they were?
12 other than the 22 you mentioned that currently have 12 Or I'll follow that up with another
13 COVID cases, were unable to accomplish their 13 guestion.
14 mission prior to the vaccine mandate as a result of 14 A | cantdl you about the types of
15 COVID-19 infections other than ROOSEVELT? 15 impacts. So COVID impacts to turnover requiring
16 A Again, that type of detail is not 16 forces forward to stay deployed longer. There were
17 generaly in the purview of the vice chief. So the 17 COVID impacts that required missions to not be
18 vice chief in terms of operational impact would be 18 executed.
19 in the force of employment the combatant commanders | 19 Q Okay. And do you know which missions
20 and the naval component commanders. Those mission | 20 those were?
21 impacts take place at multiple levels, so the most 21 A Inagenera nature. Sothisis
22 public | would be aware of, of course. 22 based on, you know, conversations. So what |
Page 23 Page 25
1 At other various levels, asa 1 recall isthe types of missions and the types of
2 commander changes the scheme of maneuver, changes 2 impacts without the specifics.
3 timelines, makes other mission-impacting decisions 3 Q Okay. Do you recal the name -- and
4 based on the health of their crew, | would not have 4 you've referred to the ROOSEVELT. That's the name
5  individua awareness across the scope of the Navy 5 of aship that wasimpacted. Isthat correct?
6  of thoseimpacts. 6 A Right.
7 Q Okay. Andyou mentioned several 7 Q Do you recall the names of any of the
8  positionswithin the Navy, individuals who might 8 other shipsthat were negatively impacted or
9  haveknowledge of those impacts. And who would 9 couldn't complete missions as aresult of COVID-19?
10  thoseindividualsbe? 10 A Yeah. Soagain, yes, MILWAUKEE, PHIL
11 A Somost centrally they would be the 11 SEA, PHILIPPINE SEA would be two others.
12 Nava component commanders. We have NAVEUR, NAVAF, | 12 Q Okay. And do you recall how COVID-19
13 NAVCENT. These aretheleadersin the Navy that 13 negatively impacted the missions of those two
14 employ the forces, that employ the operational 14 ships?
15 forces. 15 A Inavery general way. PHILIPPINE
16 Q Didyou spesk with any of those 16 SEA, | believeit wasin March of '21, in the
17 individuals prior to or while preparing your -- 17 CENTCOM AOR, area of responsibility, had a COVID
18  your declaration concerning this statement or -- or 18 outbreak of about, as | recall, 20 sailors out of a
19 any other statements contained herein? 19 crew of about 330, that pulled them off mission
20 A Sol interact with the Naval 20 into Bahrain while they worked through that.
21  component commanders periodically. It's an ongoing 21 The USS MILWAUKEE, | believe it was
22 relaionship with them, nothing specific in the 22 in December of 21, had a COVID outbreak in the
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Page 26 Page 28
1 crew and delayed executing the mission getting 1 SECNAYV issued the Navy guidance that same month.
2 underway for aweek. 2 Q Okay. Soif the Navy -- by the
3 Q Andyou-- | think you just testified 3 Navy's palicies pertaining to the mandatory vaccine
4 astothedate. Isit PHILIPPINE SEA? Isthat the 4 requirement for COVD-19, there shouldn't be
5 name -- 5 unvaccinated Service members on any of the 22 ships
6 A ltis 6 that you had mentioned with COVID infections
7 Q --of theship? 7 currently. Isthat right?
8 A Yes 8 MR. CARMICHAEL: Objection asto the
9 Q Andwhat was the date of that mission 9 form.
10 that was impacted? 10 Y ou can go ahead and answer.
11 A Soasl recall, it would have beenin 11 THE WITNESS: So it's speculation,
12 early '21. | believe it was around the March '21 12 but if the policy isfully in effect right now,
13 time frame. 13 then yes, our policy is not to have unvaccinated
14 Q VYoutestified earlier that there are 14 sailors on operational ships.
15 currently 22 shipswith COVID-19 infections or with | 15 BY MR. STEPHENS:
16 Service members, | assume onboard, with COVID-19 | 16 Q Okay. Looking back to paragraph 2 of
17 infections. Isthat right? 17 your declaration, there's a sentence that beginsin
18 A Yes 18 the middle of the paragraph, "Unvaccinated or
19 Q Andisityour testimony that the 19 partially vaccinated Service members are at higher
20 missions of those 22 ships are being negatively 20 risk to contract COVID-19." Do you see --
21 impacted? 21 A  Yes.
22 A So, again, with those ships not 22 Q --that clause?
Page 27 Page 29
1 directly in the chain of command under me, | don't 1 What isthe basis, your personal
2 have specific insight. My experienceisthere's no 2 knowledge or the information you relied on, for
3 excess manpower on our ships. So when there's 3 that -- as support for that statement?
4 COVID cases on our ships and our -- our experience, 4 A So certainly being exposed to or
5 our learned approach and our standard operating 5 aware of the conversations as we worked through
6 guidanceisto go to isolation for five days. That 6 COVID with the Surgeon General and others,
7 pulls people off mission. 7 certainly the Navy experience, you know, the 17
8 And so my experienceis that thereis 8 sailorsthat have died of COVID, 16 of them were
9 animpact. It's amanageable impact by virtue of 9 unvaccinated, one was partially vaccinated or the
10 the vaccinations, the isolation, the health 10 hospitalizations of Navy sailors, they skew heavily
11 preventive measure, that in aggregate have enabled 11 to the unvaccinated.
12 us to work through these type of COVID cases 12 | saw in Admiral Merz's declaration,
13 onboard ships. 13 he cited on the order of 600 hospitalizations and
14 Q Do you know whether there are any 14 578 or so unvaccinated. That reflects the Navy
15 unvaccinated Service members on those -- on any of 15 experience.
16 those 22 ships? 16 Q Okay. | wanttofocusonthe
17 A | donot. 17 specific language of that clause where it says, "At
18 Q Okay. Do you know the date of the 18 high risk to contract COVID-19," and distinguish
19 vaccine mandate that's at issue in this lawsuit? 19 between contracting COVID-19 versus -- and whether
20 A | know the secretary -- so in August 20 the vaccine has an impact or is effective at
21 of '21, the Secretary of Defense issued a guidance. 21 preventing individuals from contracting COVID-19
22 | believe it was on the 24th or 25th, and the 22 Versus --
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Page 30 Page 32
1 A Right. 1 declaration?
2 Q -- producing severity. 2 A Yeah. For example, the 22 shipswas
3 Do you understand? 3 in yesterday's update. | do not review them every
4 A |ldo. 4 week because | -- the action often is not under the
5 Q Okay. And sothis, asl read it, is 5 direct purview of the vice chief, but they cometo
6 addressing whether the COVID-19 vaccine will have 6 me every week and | review them periodically.
7 an impact on risk or likelihood that -- that 7 Q Doyou -- based on the information
8 sailors would contract COVID-19. Isthat right? 8 you've seen since the date of your declaration in
9 A Yes 9 January of 2022, or since the date you signed your
10 Q Okay. And so the evidence you 10 declaration, have you seen any change in the data
11 mentioned, | believe, it sounded to me pertained to 11 regarding the effectiveness of the COVID vaccine at
12 reducing the impact or severity of infection. Is 12 reducing the risk of contracting the disease?
13 that right? 13 A Your question is have | seen data
14 A  Yes. 14 that shows?
15 MR. CARMICHAEL: Admiral -- 15 Q Any changein the effectiveness of
16 Objection. The-- it 16 the vaccine at reducing the likelihood of
17 mischaracterizes the statement because the clause 17 contracting COVID or the risk.
18 hasan "and" in there. 18 A | think with the Omicron variant,
19 But you can answer the question. 19 that we did seeincreasing COVID rates in both
20 THE WITNESS: So the Navy experience 20 populations, vaccinated and unvaccinated. And
21 is also that Service members are at a higher risk 21 again, differentially unvaccinated contracting --
22 to contract COVID-19. You know, avisual depiction | 22 contracting it at a higher rate is my recollection.
Page 31 Page 33
1  of that would bein the declaration of the fleet 1 Q Doyouknow at -- a what higher rate
2 forces, Force medical officer, as| recall. But it 2 or how much of an additional --
3 showed the case prevalence between unvaccinated and | 3 A | cannot --
4 vaccinated in the Navy substantialy different. 4 Q --risk?
5  Andtoward the end of ‘21, as vaccinations came 5 A - quantify it for you, but it was a
6  online, you see astrong divergence in case 6 differential.
7 preval ence between unvaccinated and vaccinated 7 Q Doyoureview CDC data?
8  personnel. 8 A | personaly do not have aflag
9  BY MR. STEPHENS: 9 officer, Surgeon General of the Navy that we --
10 Q Anddo you recall what you reviewed 10 that | rely on as the expert to bring that
11 that showed that divergence between vaccinated and 11 perspective into the department.
12 unvaccinated, what type of information? 12 Q Do you have any knowledge of
13 A Yesh. Sothroughout thistime, the 13 information made public by the CDC yesterday
14 Navy has-- provides regular leadership updates 14 pertaining to the effectiveness of the COVID-19
15 weekly, really an accounting of cases, vaccinated, 15 vaccine of reducing risk of contracting the
16 unvaccinated, hospitalizations. And so it's that 16 disease?
17 body of weekly updates that informed my statement. 17 A | donot.
18 Q Okay. And do you consider those 18 Q Okay. Canyou identify any combat
19  weekly updates reliable sources of information? 19 operations or combat missions that could not be
20 A  Yes 20 completed successfully as aresult of COVID-19?
21 Q And haveyou -- have you continued to 21 A SoI'mthinking through some of the
22 review those updates since signing your 22 classified elements here. | believe the most
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Page 34 Page 36
1 accurate response to that is I'm unaware of any 1 forceswould know that, and that would be the Naval
2 combat failure, aswell I'm -- because those type 2 component commanders.
3 of details and missions would not be under the 3 Q Okay. Andwho aretheir -- what are
4 purview of the vice chief, I'm also unaware of how 4 their namesif you -- or how many are there? Let's
5 accurate that perception is and what other 5  dartthere.
6 mitigations and risks were accrued to manage for a 6 A Sothe NAVEUR, Europeis
7 lower medical readiness standard and/or if there 7  Admiral Burke, getting ready to turn it over to
8 was COVID impacts. 8  Admira Munsch. NAVCENT isthe Three Star Fleet
9 Q When you say other methods for 9  Commander of the Fifth Fleet at NAVCENT. PACFLT,
10 mitigating risk of COVID, what -- what doyoumean |10  commander of PACFLT, Admira Paparo. NAVSOUTH isa
11 by that? 11 Two Star for the Naval commander forcesin Southern
12 A So conceptualy, if acommander knew 12 Command would be examples of that.
13 that their people were at a higher risk of illness 13 Q Okay. And so thoseindividuals may
14 and devel oping symptoms that impact their ability, 14 have knowledge of combat operations that -- that
15 aresponsible commander would seek to mitigatethat | 15 failed asaresult of COVID-19 infection, but
16 risk, perhaps by adding people, perhaps by 16 you're not aware of any specific examples?
17 tethering the mission to a shorter range of 17 A Correct.
18 maneuver closer to medical facilities, by adding a 18 MR. CARMICHAEL: Objection, just to
19 footprint to provide medical evacuation capability. 19  vagueness for combat operations. It's never been
20 So the hard choices of acommander is 20 defined.
21 why we make these choices on alocal case-by-case 21  BY MR. STEPHENS:
22 basis, because the commander is responsible and 22 Q How would you define combat
Page 35 Page 37
1 accountable to use all the tools at her or his 1 operations, as you use it, in the sentence at the
2 disposal to manage that risk. 2 middle of paragraph 2 of your declaration, the last
3 Q Themitigation measures that -- that 3 two words of the sentence that begins, "V accination
4 could be taken pertaining to COVID-19, isit your 4 begins' -- or "Fully vaccinated"?
5 testimony that there are measures that can be taken 5 A Socombat operations, | would, in
6 to mitigate risk other than vaccination? 6 this sense, characterize as operations in the
7 A Yes. Wedo that today. We do them 7 context of actively hostile forces, hostile
8 in concert. 8 opposition.
9 Q And back to my question about combat 9 Q Okay. And -- and using your
10 operations that could not be successfully 10 definition, can you identify a single combat
11 completed. You testified you're not familiar with 11 operation that could not be successfully completed
12 any specific combat operations because that's 12 as aresult of COVID-19 infection?
13 within the knowledge or -- or experience of those 13 A Again, | would be unware. I'm
14 below you in the chain of command. Isthat right? 14 unaware of that.
15 A Of the Naval component commanders. 15 Q Okay. Sitting here today, you're not
16 It's not necessarily below in the chain of command. 16 aware of any specific examples.
17 Q Sure. Okay. 17 A  Correct.
18 Who specifically would have that 18 Q Isthat correct?
19 information or would know whether any such 19 Areyou aware that this lawsuit as
20 instances of combat operations failing as a result 20 originaly filed involved Naval Special Warfare
21 of COVID, whether that has happened? 21 primarily?
22 A Again, the leaders that employ the 22 A  Yes.
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Page 38 Page 40
1 Q Okay. With respect to Naval Special 1 Q Do you recal those instances
2  Warfare, are you aware of any Naval Special Warfare | 2 generally or do you know the specifics of those
3 missions, combat or otherwise, that could not be 3 missions, we just can't talk about the specifics
4 successfully completed as aresult of COVID-19? 4 because they're classified?
5 A | amgenerally aware of -- I've had 5 Does that make sense?
6  conversations where I've been made aware of that. 6 A No, | understand your question.
7 Q Okay. What -- who did you have those 7 But | -- yes, again, I'm not in the
8  conversations with? 8 chain of command of those missions, and so |
9 A Chief of Staff of Naval Spec Warfare, 9 don't -- | did not delve into the specifics -- the
10 Captain Brown, Admiral Merz, who is now OPNAYV on| 10 specific details; the time, place, launch point,
11 thestaff of the Chief of Naval Operations. At the 11 target. | don't have those details.
12 time he was commander of 7th Fleet. There'stwo 12 Q Andyou don't recall the time frame?
13  examples where conversations had made me aware of | 13 A | don'trecall.
14 that type of missionimpact. 14 Q Do you recall whether it was pre- --
15 Q Okay. And in those conversations -- 15 was it before -- if you recall, before or after
16 neither Brown, nor Merz are lawyers in the case, 16 August 30th, 20217
17 correct? 17 A | don't know.
18 A Arewhat? 18 Q Okay. Arethose questionsthat --
19 Q They'renot lawyersinvolved in the 19 for Admira Brown?
20 case, right? 20 A I'msorry?
21 A They arenot lawyers. 21 Q That Admira Brown said --
22 Q Okay. They -- inthose 22 A Captain Brown.
Page 39 Page 41
1 conversations, did they inform you or provide you 1 Q Captain Brown --
2 information about specific missions, Naval Special 2 A  Yes
3 Warfare missions, that could not be successfully 3 Q -- would know the answer to?
4 completed? 4 A For one of those he would.
5 A  Yes 5 Q Andisit Admira Merz?
6 Q Okay. And which missions were those? 6 A ItisAdmira Merz.
7 Or what types -- let's start with 7 Q Andwould he know the answer to the
8 what types of missions -- 8 specifics -- the specific -- the questions about
9 A Yeah 9 specific mission impact and the --
10 Q --wereinvolved. 10 A  Yes
11 A | don't believe we can talk about 11 Q - specifics of the mission?
12 specific missions, but the types of missions were 12 A Yes, hewould know what you would
13 impacts to SWCC, Special Warfare Combatant-Craft | 13 expect a 7th Fleet commander to know of that
14 Crew, the team that brings excellent intel that had 14 mission. So | can't speculate in what detail, but
15 an outbreak that precluded them from doing that. 15 he would know certainly more detail about it.
16 And impact to a mission with SEALs on aship where | 16 Q Doyourecal -- in the second
17 the SEALs were impacted by COVID and could not 17 example where there were Navy SEALs deployed on a
18 execute the mission from the ship. 18 ship who were negatively impacted by COVID-19, do
19 Q Do you know when the -- those -- when 19 you recall what geographic area they were -- the
20 the impact on those missions occurred? 20 ship was deployed?
21 A | don't recal the -- the exact time 21 A | --1--I'muncertain. | believel
22 frame of those two instances. 22 could offer to hazard a guess, but it's uncertain.
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Page 42 Page 44
1 It would be better to ask Captain Brown. 1 immediate impact to mission execution."
2 Q Andthe SWCC -- it's SWCC. Isthat 2 Do you see that sentence?
3 correct? 3 A ldo.
4 A Correct. 4 Q Okay. Other than what we've
5 Q The SWCC mission that you mentioned, 5  discussed at your deposition so far, what other
6 do you recall where that mission was being 6  direct and immediate impacts on mission execution
7 conducted at the time there was an impact 7  aresupported by evidence or information that you
8 negatively for COVID-19? 8 reviewed in preparing this declaration?
9 A That wasinthe INDOPACOM AOR. 9 A Sorestricting our ability to sustain
10 That'swhy Admiral Merz, as the 7th Fleet 10  high medical readiness standards creates a direct
11 commander, was aware of it. 11 and immediate impact in the workarounds that
12 Q  Other than those two examples or 12 commanders have to do to control that lower medical
13 conversations you had with Captain Brownand | 13 readiness standard.
14 Admiral Merz about specific missionsthat were | 14 Part of the learning of the Navy has
15 negatively impacted by COVID-19, Naval Special 15 been because the vaccinations are the most
16 Warfare Missions, do you recall any others? 16  effectivetool. It'senabled the Navy to create a
17 A Any others? 17 more sustainable approach to controlling the virus.
18 Q Any other examples? 18 In 2021, before the vaccine mandate, the Navy used
19 A | donot. 19 very heavy and hard measures to control the risk to
20 Q Okay. Werethose combat operations |20  mission and the health of our people.
21 or combat missionsif you recall? 21 So we had pre-deployment sequester of
22 A | don'tknow. It's--it'safair 22 people. We, interms of preparing units to deploy,
Page 43 Page 45
1 assumption to say the INDOPACOM onewasnot, but | 1 combined the certification underway period, known
2 the other one, it's possibleit was. | don't know. 2 as COMPTUEX, which istypically afour- or six-week
3 Q Okay. Do you know whether it -- from 3 event, with the deployment.
4 your conversations with Captain Brown and 4 So previous baseline, the baseline we
5 Admiral Merz, the missions were negatively impacted | 5 would be able to go to which is more sustainable,
6 by COVID-19, but still successfully completed or 6 is sailors who are departing their family,
7 whether the missions could not be successfully 7 departing their homeport, workup, they do the
8 compl eted because of COVID-19? 8 certification event, they come back, they interact
9 A | don't have detail on how they 9 with their families, then they deploy. During
10 worked around that impact. 10 deployment, they have port visits to sustain their
11 Q Okay. Soyou're not familiar with 11 energy, their morale, and then they return.
12 any other mitigation measures or other steps that 12 So direct and immediate impact, if
13 were taken -- 13 the Navy were forced to go back to those types of
14 A No. 14 measures to control the risk, pre-sequester,
15 Q  -- by those commanders? 15 pre-deployment sequester, COMPTUEX and go, extend
16 A No. 16 the deployments, no port visits, those types of
17 Q Okay. Inparagraph 2 of your 17 measures, in my experience, are not sustainable.
18 declaration, the following sentence that begins, 18 And we saw that with the declining retention rates,
19 "Restriction of the Navy's ability to reassign 19 in terms of the quality of the Service over '20 --
20 unvaccinated personnel in order to mitigate 20 the calendar year '20, '21, and into '22. And we
21 COVID-19 related risks to units preparing to deploy 21 see that, the stress on our people with increased
22 or that are deployed will cause direct and 22 demand for mental health.
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Page 46 Page 48
1 So we talked about many of the 1 A No. The Navy could require that
2 measures a commander can do to address essentially 2 individual to pre-deployment sequester. During
3 the higher risk of COVID in the Force. And I'll 3 pre-deployment sequester, typicaly, in my
4 highlight what the Navy did before the vaccine 4 experience, they're not doing their work. So
5 mandate as impacts to the Force for sure. 5  they're not interacting with the rest of the crew
6 Q Soyou -- you caled these heavy and 6  who's not sequestered.
7 hard measures. And you had mentioned, by my 7 Q Andwhat would the time period be for
8 account, two -- two examples, pre-deployment, 8  the pre-deployment sequester?
9 sequester, and then | think you called it COMPTUEX. 9 A Sothe Navy experience over that, as
10 Isthat right? 10 Irecall, evolved. My best recollection is that
11 A Yeah, COMPTUEX and go. 11 the pre-deployment sequesters were on the order of
12 Q And-- 12 14 days.
13 A Thethird would be with an 13 Q Werethe -- were these measures, the
14 unvaccinated crew, who are more likely to contract 14 four that you mentioned, effective at mitigating
15 COVID, and when contracting it, more likely then to 15 COVID-19 risks pre-vaccine, pre-August 30, 2021?
16 spread it to the crew. The measurein 2021, 16 A Soour experience was that those
17 pre-vaccine, was very few, if any, port visits. 17 heavy, hard measures enabled the Navy to continue
18 MR. CARMICHAEL: I'll object just 18  to execute the mission. We reallocated the risk
19 as -- in addition to that third one, there was also 19  elsewherein away that's not sustainable. So
20 ameasure of longer deployment times. 20  we-- essentially those measures fell heavily on
21 BY MR. STEPHENS: 21 the backs of our people to pre-deploy sequester,
22 Q Arethose measuresthat could be 22 COMPTUEX and go, up to ten-month deployments, up to
Page 47 Page 49
1 employed now for individual Service memberswhoare| 1 200 days without a port visit. The port visits you
2 unvaccinated? 2 would get during this time frame were frequently
3 A Canyou explain more of your 3 tied up to apier and stay on the pier.
4 question? 4 Q Isthe Navy till employing any of
5 Q Sure 5 those measures or has the Navy continued to employ
6 If a Service member were to be 6 any of those measures after October 30th, 20217
7 granted areligious accommodation, providing an 7 A With the use of the most effective
8 exemption from the COVID-19 vaccine, and -- could 8 tool, the vaccines, the measures that the Navy
9 the Navy apply these measures to that individual, 9 continues to apply are local health protective
10 say, pre-deployment without negatively impacting 10 measures to include, based on the status of the
11 the mission as awhole? 11 crew in terms of boosters, whether to mask when
12 A | think those -- those measures, A, 12 first getting underway, cleanliness, cleaning the
13 clearly would impact the mission and the 13 surfaces periodically, isolating when becoming --
14 individual; and, B, those measures are not all 14 when testing positive.
15 executable on an individual basis. 15 The ability to do port visits has
16 Q Okay. Let'sstart with thefirst, 16 returned and improved, that also requires host
17 pre-deployment to sequester. If an individual 17 country approval where they check the vaccination
18 Service member were given areligious accommodation | 18 status of the crew. That's my understanding.
19 exemption from the COVID-19 vaccination 19 Q Didyou consult with the Secretary of
20 requirement, could the Navy require pre-deployment 20 Defense regarding the Secretary's determination
21 sequester of that individual without impacting the 21 that COVD-19 vaccination -- mandatory COVID-19
22 overall mission? 22 vaccination was necessary to protect the health and
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Page 50 Page 52
1 readiness -- military readiness of the Force? 1 Naval component commanders at the three-star level
2 A | did not talk to Secretary Austin. 2 typicaly, or if there was elements where the
3 Q Do you know or have any personal 3 down-echelon commander at the 06 or 05 level
4 knowledge of whether Secretary Austin spoke with 4 mitigated, but | expect -- my speculation would be
5 any other -- anyone else at the Navy prior to 5  NAVSPEC Warfare would know. And Captain Brown, as
6 making that determination? 6  thechief of staff, would likely be to know.
7 A | --I'm unaware of that. 7 Q Approximately -- | had asked you
8 Q Okay. And you didn't have any 8  questions about could you identify specific
9 communications with the Secretary of Defense 9 missions that were impacted or negatively impacted
10 pertaining to that determination? 10  asaresult of COVID-19. And | had asked questions
11 A | did not. 11  inparticular about pre-August 30th, 2021.
12 Q Okay. Written or e-mails or phone 12 Do you recall that?
13 conversations? 13 Pre-August -- August 30th, 2021, |
14 A No. 14 had asked you a series of questions --
15 Q Okay. Do you -- can you identify any 15 A Right.
16 Naval Special Warfare missionsin which COVID-19 | 16 Q -- about any -- can you identify any
17 infection prevented a medical evacuation of a 17 missions that were negatively impacted as a result
18 Service member? 18  of COVID-19 infections.
19 A Prevented amedical evacuation? 19 Do you know approximately how many
20 Q Yes 20  missions, using your definition -- you referred to
21 A No. 21 missionsin your declaration -- are conducted each
22 Q Could you -- can you identify or are 22 vyear by the Navy?
Page 51 Page 53
1 you aware of any instancesin which COVID-19 madea| 1 A It'd be thousands.
2 medical evacuation of a Service member more 2 Q Approximately how many thousands?
3 difficult? 3 Hundreds of thousands or --
4 A No. 4 MR. CARMICHAEL: Objection. Calls
5 Q Canyouidentify any instancesin 5 for speculation.
6 which aNaval Special Warfare Service member 6 Y ou can answer the question.
7 contracted COVID-19 as aresult of using a 7 THE WITNESS: In the context, so a
8 re-breathing device? 8 mission could be executing aflight, it could be a
9 A Again, | would -- that would not be 9 mission. You'retalking -- | mean, again, it's
10 something that | would become aware of, but the 10 speculation. Y ou're talking tens of thousands of
11 answer is no. 11 missions.
12 Q Okay. And can you identify any 12 BY MR. STEPHENS:
13 instances in which Service members deployed on a 13 Q Okay. And I'm asking you as you use
14 submarine -- Naval Special Warfare Service members | 14 it in your declaration.
15 deployed on a submarine contracted COVI1D-19? 15 A Right.
16 A I'munaware. 16 Q There'sadiscussion about missions
17 Q Okay. Arethose-- if -- if that had 17 and accomplishing certain missions, and |I'm trying
18 occurred, isthat something that Captain Brown or 18 to understand what the scope is of the Navy's
19 Admiral Merz would know? It would be within their | 19 missions. | mean, how many are we talking about
20 area of oversight? 20 here each year.
21 A It'ssomething that | believe the 21 A Right.
22 operational commander would know. So, again, the 22 Q Anditsoundslikeit'stens of
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Page 54 Page 56
1 thousands? 1 Navy asto whether exemptions from the vaccine
2 A The other point that | would cite 2 mandate should or should not be granted?
3 that's relevant to that -- so our conversation 3 A Becausethelenswerelooking at is
4 thread is -- is strongly in the rear-view mirror in 4 abroader conflict, a higher-scale conflict. So
5 terms of what type of missions. It'sworth noting 5 again, it puts a strong premium on having the full
6 that the types of missions that the Department of 6 Force medically ready.
7 Defense and the Navy are executing are changing 7 Q Do you know whether, or have you
8 strongly as we shift to -- from two decades of 8 considered, any evidence or information asto
9 primarily fighting the shore against violent 9 whether the vaccine requirement may be negatively
10 extremists, which isafight that will still 10 impacting the Navy's retention of sailors?
11 continue, but at alesser pace. 11 A What wasthefirst part of the
12 And our competition context right now 12 question again?
13 is shifting strongly to a strategic competition, to 13 Q Do you have any knowledge or have you
14 ahigher level of war against the peer economy, a 14 considered any information concerning whether the
15 peer threat. So that's certainly part of the lens 15 vaccine requirement -- the COVID-19 vaccine
16 that | brought here as well. 16 requirement is having a negative impact on the
17 It's not simply in the context of 17 Navy's retention of sailors?
18 SPEC Warfare of both the emergent missions that 18 A | have not seen any data on that.
19 they have to be prepared to do in the violent 19 Q And do you know or have you
20 extremist context and the rotational missions 20 considered any information or data concerning
21 they've largely done in the Central Command AOR. 21 whether the COVID-19 vaccine mandate is negatively
22 There'samuch heavier expectation if 22 affecting the Navy's ability to recruit new
Page 55 Page 57
1 conflict breaks out in the Western Pacific on a 1 sailors?
2 different context in a higher capacity flow that's 2 A Noinformation on that.
3 relevant to this conversation as well. 3 Q Okay. Haveyou had any discussions
4 Q And how would -- how would it 4 with anyone concerning the affect of the COVID-19
5  change-- how isit relevant to the opinions or the 5 vaccine mandate on recruiting?
6  assertionsyou've made here as to the vaccine 6 A | have not had conversations about
7 requirement? 7 it.
8 A It'sadifferent mission set. 8 Q Okay. And haveyou had any
9 Q Andhow so? 9 conversations about whether the COVID-19 vaccine
10 A Sowith -- over the course of the 10 mandate is negatively affecting the Navy's ability
11  last two decades, the mission focus was heavily on 11 toretain sailors?
12 fighting violent extremistsin Iraq and 12 A No specific conversations on that.
13 Afghanistan, and more broadly in that AOR. 13 Q Okay. Doyou recal any generd
14 Admiral Howard, the commander of NAV SPEC Warfare, 14 conversations?
15  isshifting the structure of NAVSPEC Warfare from 15 A | --1 believethere are -- yes, |
16 what it has historically been to address the key 16 vaguely recall general conversations about that.
17  capacity to do that, but to address a different 17 Q Do you know whether any unvaccinated
18  mission set, which is high-end warfarein a 18 Navy SEALs have been deployed on missions since
19 different theater. 19 August 30th, 2021?
20 Q And so how does changing the mission 20 A | don't know.
21 setof Naval Special Warfare affect the decisions 21 Q If a--if an--if unvaccinated Navy
22 that are being made by you and others within the 22 SEALs or an unvaccinated Navy SEAL wereto be
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Page 58 Page 60
1 deployed or had deployed on amission after 1 approach? And my understanding is there's not.
2 August 30th, 2021, would you expect to see an 2 And then your question was, are there
3 increase in the incidence rate of COVID-19 within 3 different mitigation approaches based on the basis
4 Naval Special Warfare? 4 of your vaccination waiver? And, again, that's not
5 MR. CARMICHAEL: Objection. Improper 5 directly in my purview as vice chief, but my
6 hypothetical that makes several unstated 6 understanding, again, is that there is not.
7 assumptions. 7 Q Why -- why do you -- why, if you
8 Y ou can answer the question. 8 know, does the Navy allow medical and
9 THE WITNESS: Could you restate the 9 administrative exemptions from the COVID-19 vaccine
10 question? 10 requirement?
11 BY MR. STEPHENS: 11 A The-- the overarching principleis
12 Q If an--if an-- if unvaccinated 12 to make those cases -- weigh those decisions on an
13 Navy SEALSs had been deployed or have been deployed | 13 individual basis and -- and grant that waiver when
14 on missions since August 30th, 2021, after the 14 the -- from arisk perspective, that benefit
15 vaccine mandate, would you expect to see a higher 15 outweighsthe cost. So | believe some of the
16 incidence rate of COVID-19 infectionsin 16 administrative examples would be if somebody is
17 individuals deployed on those missions? 17 separating or retiring soon, then that cost benefit
18 A | would expect that they -- if that 18 risk calculus might suggest awaiver.
19 were the case hypothetically, | would expect that 19 Certainly if there's been areaction
20 they were deploying and accepting a lower medical 20 to avaccine dosg, if there's medical underlying
21 readiness standard. And | would then expect them 21 conditions, if there's pregnancy, all of those
22 to -- the commander to design mitigations to 22 elements are basically -- and in this specific
Page 59 Page 61
1 counter that risk. 1 case, what's the risk to the Operational Force?
2 So it might either manifest, if that 2 What's the risk and the benefit to the individual ?
3 were done poorly, asincreased COVID or it might 3 | would say another genera principle
4 manifest as increased mission risks they took or it 4 isthe Navy, in my experience, supports the
5 might manifest as risks they pushed elsewhere for 5 individual in religious accommodations, whether
6 people to compensate for the reduced medical 6 it's beards, headwear, et cetera, and supports the
7 standard. 7 individua in general. And where the hard choices
8 Q Doesthe Navy use other mitigation 8 get made iswhen the individual benefit and right
9 measures with respect to Service members who 9 now starts to impact the unit, other people's
10 receive amedical or administrative exemption from 10 health in this case, or unit mission execution.
11 the COVID-19 vaccine requirement? 11 Q Intheexamplesthat you gave, you
12 A | don't understand the question. Do 12 mentioned that the analysis, at least as you
13 they use different standards for? 13 understand it, is -- is to consider on an
14 Q Different mitigation measuresto 14 individual basis or an individualized assessment of
15 address the risk that would arise from granting a 15 whether the risk outweighsthe cost. Isthat
16 medical or administrative exemptiontoa--toa 16 right?
17 Service member from the COVID-19 vaccine 17 A That'sthe genera risk management
18 requirement. 18 principle.
19 A Sol believeyour question is 19 Q Okay. Andthosearein -- those are
20 regardless of the basisfor awaiver for the 20 all, as you understand it, individualized
21 vaccine, when it comes to determining medical 21 assessments?
22 readiness to the standard, is there a different 22 A It'sacase-by-case assessment.
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Page 62 Page 64
1 Q Caseby case 1 August 30th of 2021, and the submission of
2 And so you look at the specific 2 religious accommodation requests by Service
3 individua's job duties, their unit, their -- the 3 members, Admiral Nowell -- | may be mispronouncing
4 missionsthey areinvolved in. Isthat correct? 4 it -- but Admiral Nowell was --
5 A Agan,sol'mnotin--1 cantakin 5 A  Yes
6 genera approaches. 6 Q --incharge of the process for
7 Q Sure 7 evaluating those, ultimately responsible?
8 A I'mnotinvolved in that process, 8 A Admiral Nowell was the adjudication
9 either intheinitial or the appesal, so | can't 9 authority.
10 speak with more specificity about what other 10 Q Okay. Andyou -- you said that
11 factors they might be using. 11 Admiral Nowell has retired?
12 Q Okay. But asyou understand it, an 12 A Hehas.
13 individualized assessment for medical or other 13 Q Do you know where he's working now or
14 administrative exemptions from COVID-19, it is-- 14 if he has taken another job?
15 it's conducted on an individualized basis? 15 A | don't. Heliterally retired two
16 A Correct. 16 weeks ago, | believe.
17 Q Okay. And doyou know or do you have 17 MR. CARMICHAEL: Andrew, | generally
18 any understanding of whether the Service members 18 like to not -- to take breaks at 90 minutes, if
19 who submitted religious accommodation requestsfor | 19 that's okay.
20 the COVID-19 vaccine were given the same type of 20 MR. STEPHENS: That'sfine.
21 individualized review or individualized assessment? 21 MR. CARMICHAEL: We'relike 15
22 A It'smy understanding, they are 22 minutes away, so | just wanted to --
Page 63 Page 65
1 individual assessments. 1 MR. STEPHENS: However you want to do
2 Q Okay. Areyou aware of any directive 2 it, that's fine.
3 or communication to individuals involved in that 3 BY MR. STEPHENS:
4 process informing them that al religious 4 Q Onpage 8 of your declaration, and
5 accommodation requests should be denied? 5 it's paragraph 11, we're looking at declaration
6 A No. 6 exhibit -- or Deposition Exhibit 1, there are a
7 Q Okay. Areyou familiar with any 7 number of statistics cited in this paragraph.
8 protocol or procedure that the Navy has promulgated 8 Do you see that?
9 for purposes of conducting areview of religious 9 A |ldo.
10 accommodation requests? 10 Q Didyou calculate these numbers or
11 A Sol'maware of adiscussion about a 11 where did you -- where did these numbers come from?
12 checklist that N1 uses. | am not familiar with the 12 A These numbers came from the Joint
13 details. 13 Staff Surgeon for the Military Force.
14 Q AndwhoisN1or-- 14 Q Okay. Beforel ask some more
15 A Chief of Naval Personnel. 15 questions about this data, | want to go back to the
16 Q Okay. Andisthat Admiral Nowell? 16 religious accommodation questions | had. And ask
17 A Itwas Admiral Nowell until afew 17 you if you learned that religious accommodation
18 weeks ago and heretired. And it's now 18 requests were not being given individualized
19 Admiral Cheeseman. 19 consideration or an individualized assessment or
20 Q Okay. And so at the time when 20 case-by-case assessment, | think was the term that
21 religious accommodation requests or -- let's start 21 you used, would you agree with that?
22 with that. At the time of the vaccine mandate, 22 A No.
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Page 66 Page 68
1 Q Okay. Why not? 1 and accurate based on your personal knowledge?
2 A Thefundamental principle that I've 2 A | cannot.
3 used throughout my 42 years, | make these type of 3 Q Okay. And asyou understand it,
4 risk decisions, particularly when -- and these -- 4 these are statements by the joint staff surgeon.
5  it'snot constrained to just religious 5 Isthat right?
6  accommodation. Whenever we make decisionswhere | 6 A Asl understand it, correct.
7  we'reweighing the rights and the interests of the 7 Q Okay.
8 individual against the broader imperative of a unit 8 MR. STEPHENS: Okay. Drew, do you
9  mission, those always have to be done on a 9 want to just go ahead and take abreak? | can
10  case-by-case basisin my experience. 10 probably streamline some questioning.
11 Q Allright. Back on -- turning back 11 MR. CARMICHAEL: Sure.
12 topage 8 of your declaration, paragraph 11, the 12 VIDEOGRAPHER: We are going off th
13 datisticsthat | had referenced, did you -- you 13 record. Thetimeis9:21 am. This concludes
14 testified that these came from who? 14 Media Unit Number 1. Thank you.
15 A Thejoint staff surgeon. 15 (Recessfrom 9:21 am. to 9:40 am.)
16 Q Okay. Andwho isthejoint staff 16 VIDEOGRAPHER: We are back on the
17 surgeon? 17 record. Thetimeis9:40 am. And this begins
18 A | don't know their name. 18 Media Unit Number 2.
19 Q Okay. And did you request these 19 Counsel, you may proceed.
20 statistics from the joint staff surgeon? 20 BY MR. STEPHENS:
21 A Thesestatistics, | recall, were part 21 Q Admira Lescher, you understand that
22 of theinitial draft that | reviewed. 22 you're still under oath, correct?
Page 67 Page 69
1 Q Okay. Didyou do anything to verify 1 A ldo.
2 the accuracy of the statistics? 2 Q Beforethe break, | had asked you
3 A | asked the source. 3 questions about individualized assessments, do you
4 Q Okay. Andwhat was the source? 4 recall that, of religious and other types of
5 A Thejoint staff surgeon. 5  exemption requests for COVID-19 vaccine?
6 Q Okay. And do you know what -- 6 A Right.
7 wha's -- that's an individual, correct? 7 Q Doyou recall that?
8 A That'sright. 8 A Caseby casg, sure.
9 Q And do you know what the sourcewas | 9 Q Inyour testimony, | believe that --
10 for the joint staff surgeon, the underlying dataor | 10  that you said, and correct me if I'm wrong, that --
11 information? 11 that the commanders would be in the best position
12 A |dont. 12 to make those types of risk assessments. Is
13 Q Okay. So that's not something that 13 that - isthat right?
14 you reviewed? 14 A It depends on what type of risk
15 That's not something that you 15 assessment we're talking about. So specifically in
16 reviewed -- 16  thecontext of religious accommodations?
17 A  Correct. 17 Q Yes. Or--orinthe context of a
18 Q --theunderlying data or 18  medical exemption from avaccine requirement.
19 information? 19 A Right.
20 A Correct. 20 So the concept of a central
21 Q Okay. And soyou can't testify or -- 21 adjudication, asthe Navy has put in place for
22 or can you testify that these calculations are true | 22 religious accommodations, is to bring consistency
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1 to those determinations. So the commander starts 1 local commander also seesthe risk of introducing
2 the process with the individual, and then the 2 COVID into acrew in the maintenance phase as
3 ultimate decision is done with a consolidated 3 unacceptable. But contextually, that's how | think
4 decision authority. 4 those conversations and those decisions would be
5 Q Do you know of any religious 5 made.
6 accommodation requests that have been recommended | 6 Q Okay. And -- and you haven't been
7 for approval by commanders? 7 involved -- | think you've testified to this, but
8 A Again, not being in that process, | 8 you weren't and have not been involved in any of
9 do not. 9 that -- those conversations pertaining to approval
10 Q Okay. Do you know on what basis -- 10 or denial of any religious accommodation requests
11 if you were to review areligious accommodation 11 for COVID-19 vaccine mandate?
12 request and a commander were to recommend approval | 12 A  Correct.
13 of that request, what -- what types of factors 13 Q Okay. You had testified earlier that
14 would you look to to determine whether you would 14 Captain Brown and Admiral Merz were the individuals
15 also approve it or reach a different conclusion 15 that you had spoken with and received information
16 that it should be denied? 16 about Naval Specia Warfare missions that could not
17 A So, hypothetically speaking, | dways 17 be completed as aresult of COVID-19 infections.
18 would go to the standard first; what are the 18 Do you recall that?
19 standards? What are the guidance? In this case, | 19 A That were impacted.
20 believe the legal standard is compelling interest, 20 Q Okay. Impacted, but -- well, do you
21 and isthe most effectivetool. In terms of 21 know whether those missions were still successfully
22 weighing arequest that was favorably endorsed by 22 completed?
Page 71 Page 73
1 the commander, | believe | would then look at that 1 A Sol think, as| recdl, that'sthe
2 broader standard. 2 guestion you asked --
3 The commander may have alocal 3 Q Right.
4 perspective in terms of a specific unit. Say, for 4 A --and sono, | don't have that
5 example, the commander was on a ship who was 5 awareness of the detail of was there aworkaround;
6 undergoing depo maintenance, not deploying any time | 6 was it delayed, but executed. | don't know that
7 soon, acommander might be inclined to say -- as 7 either.
8 the commander makes that local risk benefit 8 Q Doyou recall when you talked to
9 judgment we talked about, that the benefit to the 9 Captain Brown -- approximately when you talked to
10 individual outweighs the mission risk that the 10 Captain Brown about that mission?
11 commander sees. At the consolidated level, it's 11 A | do. Redlyin part of the
12 possible that that individua -- in my case, | 12 preparation for this deposition, | talked to
13 would look more broadly. 13 Admira Merz as the Navy headquarters staff lead on
14 And the question would be in that -- 14 COVID. And | talked to Captain Brown. And Captain
15 that type of context maybe alimited duration 15 Brown, | had a conversation with yesterday.
16 religious accommodation that recognizes the fact 16 Q Okay. And so prior to -- prior to
17 that the risk calculus changes as that local 17 executing your declaration, you had not had those
18 context changes, as that ship comes out of depo 18 conversations about any specific Naval Special
19 maintenance back into a more operational posture 19 Warfare missions that had been impacted by --
20 for deploying with other countries, with other 20 A Correct.
21 members. That might be adifferent calculus. 21 Q --CovID?
22 On the other hand, it's possible the 22 Okay. How long did you speak with
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1 Captain Brown? 1 A  Yes.

2 It was this week? 2 Q Okay. And what was the nature of

3 A Yes. 3 those conversations?

4 Q Andhow long did you speak with him? 4 A Sol recall having conversations with

5 A | would estimate ten minutes. 5 the Navy chief of chaplains about spiritual health

6 Q Wasitaphonecall or ameeting? 6 and therole of spiritual health in sailor

7 A Phonecal. 7 resiliency.

8 Q Okay. And -- and how long did you 8 Q When -- when was that conversation?

9 speak with Admiral Merz? 9 A Morethan one. When| talk to the
10 A Sol speak to Admiral Merz pretty 10 chief of chaplains, that's always an element that
11 regularly. Inthiscontext, | estimate it was 25 11 we talk about. The chief of chaplains turned over
12 minutes. 12 fairly recently, so the new chief of chaplains and
13 Q Anddidyou -- you didn't speak with 13 | talked about this, | don't know, maybe two months
14 Admiral Merz before executing your declaration 14 ago, amonth and a half, two months, ago. And with
15 about this specific issue or question of Naval 15 his predecessor, you know, periodicaly,

16 Special Warfare missions that had been negatively 16 episodically before that.
17 impacted or adversely impacted by COVID-19? 17 Q Okay. Andyou -- what was -- who is
18 A Right, correct. 18 the current chief of chaplains?
19 Q Okay. Inyour testimony concerning 19 A Admira Todd.
20 mitigation measures that were taken pre-vaccine for 20 Q Emmett Todd?
21 purposes of mitigating the effects of -- of 21 A Admira Todd.
22 COVID-19 on the Navy's ahility to accomplish its 22 Q Admira?
Page 75 Page 77

1 missions, you mentioned that certain measures were 1 A Yeah

2 hard on sailors. Isthat correct? 2 Q Andwho was the predecessor?

3 A Correct. 3 A Scott.

4 Q And so that's something that it 4 Q Inthose conversations, did the chief

5 seems, at least to me, that -- that you care about, 5 of chaplains or either of the chiefs of chaplains

6 the impact on your individual sailors on their 6 express their concern about the impact a denial of

7 lives, on their families, and how it -- the Navy's 7 religious accommodations would have on -- on

8 policies or practices will affect them. |Isthat 8 sailors?

9 fair to say? 9 A Those conversations were very much in
10 A Yes 10 the context of what we've talked about here, which
11 Q Okay. And with respect to Service 11 iswe recognize spiritual health is something we
12 members who submitted religious accommodation 12 strive to develop, mature, to support. It's many
13 requests, do you have any reason to doubt the 13 of the programs that the chief of chaplains works.
14 sincerity of their religious beliefs underlying 14 When it comesto COVID, then
15 those requests? 15 essentially that rough judgment calculus we talked
16 A | donot. 16 about is at what point does the benefit to the
17 Q Okay. And have you considered or had 17 individua of areligious accommodation become
18 any discussions with other Naval |eadership, 18 outweighed by the risk of personal health to others
19 anyone -- anyone else in Naval |eadership, about 19 who don't get a choice about whether they deploy
20 the impact adenial of areligious accommodation 20 and therisk to the mission. Soit was-- it was
21 request would have on a-- on asailor who has 21 in that context.

22 sincerereligious beliefs? 22 Q Andinyour experience or in your
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1 judgment, at what level does that risk become 1 MR. STEPHENS: Thank you.
2 unacceptable or does the risk outweigh -- 2 BY MR. STEPHENS:
3 A So, again, | would expect those 3 Q Admira Lescher, isthis adocument
4 typicaly case by case. But as an exemplar, in the 4 that you've seen before?
5 operational force in the context -- a strategic 5 A Itisnot.
6 context that we're in today of being prepared to 6 Q It'snot.
7 deter not a small adversary in the 5th fleet, but a 7 I'll represent to you that thiswas
8 large adversary and being prepared, if deterrence 8 a-- isarequest for production served by the
9 fails, to deploy rapidly into afight, that medical 9 Plaintiffs counsel on the Defendants requesting
10 readiness standard is what prevails. 10 certain documents.
11 Q Would the medical readiness standard 11 And if you would turn to page 6 of
12 prevail if by denying religious accommodation 12 Deposition Exhibit 3, there are four specific
13 requests, the Navy was experiencing retention 13 requests on -- or four requests on page 6 and then
14 issues or sailors were leaving the Navy as aresult 14 there's afifth on page 7. And then on page 8is
15 of that decision? 15 the date that this was served on Defendants
16 A Yes. And the principle there would 16 counsel.
17 be the Navy has high medical readinesses standards 17 | believe | understood your testimony
18 to comeinto the Navy for specifically that 18 to be that this document was not provided to you or
19 purpose. And there's no doubt that the high 19 you don't recall it being provided to you?
20 medical readiness standards to come into the Navy 20 A Itwasnot provided to me.
21 cause less people to come into the Navy than would 21 Q Okay. Wereyou requested by your
22 otherwise. 22 counsel to provide documents in response to any
Page 79 Page 81
1 But the concept is because we operate 1 discovery requests?
2 in high-risk, harsh, unforgiving environments, 2 A | don't recall being asked to do
3 bringing people into the Navy who can't meet those 3 that.
4 medical readiness standards, it's not purposeful to 4 Q Okay. Didyou collect or compile any
5 the -- to the mission. 5 documents, e-mails, notes, other types of documents
6 Q Arethere certain other requirements 6 for purposes of responding to any discovery in this
7 for entering the Navy that the Navy has waived 7 case?
8 recently for purposes of addressing recruitment and 8 A Soitlookslikethisis discovery
9 retention concerns? 9 specifically in drafting or preparing the
10 A I'mnot familiar with any. 10 declaration.
11 Q Do you know whether there -- the Navy 11 Q Correct.
12 still requires a high school diploma? 12 A Sol believe Captain Josephson and |
13 A | --1don't know. You know, the -- 13 talked about this perhaps. | mean, that would be
14 based on the type of rating that oneis going to, 14 my supposition. And -- and then in doing the
15 there's different levels of education and score on 15 declaration, my best recollectionis| was just
16 the entry exam. And | don't have the detail to 16 working off the draft. | don't recall studying,
17 know if there are any that -- where a GED would be 17 reaching out to other coordination to do the
18 sufficient. 18 declaration.
19 MR. STEPHENS: Mark this as Lescher 19 Q Okay. Soyou don' recall looking at
20 Deposition Exhibit 3. 20 any -- any documents, reports or other types of
21 (Lescher Deposition Exhibit Number 3 21 information when you were reviewing, editing the
22 marked for identification.) 22 draft of your declaration. Isthat right?
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1 A That'scorrect. 1 Q Okay. And whoisshe?
2 Q Okay. And do you recall having 2 Isthat your assistant or --
3 any -- any communications other than with counsel 3 A It's Captain Josephson.
4 about the substance of the declaration, e-mails or 4 Q Okay. Okay.
5 phone calls? 5 Okay. And do you know an individual,
6 A | don't. My best recollection is, 6 Darse Crandall?
7 you know, it cameto me. | thought it needed work, 7 A | know Admira Crandall, the Navy
8 but the perspective | brought was my experience and 8 JAG.
9 just, you know, from being aware of these issues. 9 Q Okay. And was Admiral Crandall
10 I'm largely talking to as what's written in the 10 involved in your declaration or in communications
11 declaration. | don't recall reaching outside my 11 or discussions about the substance of your
12 office at the time of the declaration. 12 declaration with you?
13 So that's my best recollection, that 13 A | don't ever recal talking to him
14 the draft came, iterated on it a couple of times, 14 about it. | -- | would imagine that he
15 and that was that. 15 participated in the draft that | received, but
16 Q Okay. Soisitfair to say that -- 16 that's speculation.
17 that any documents that your counsel produced to us 17 Q Okay. Youdon't recal ameeting on
18 in response to these requests were not documents 18 January 12th with Admiral Crandall about your
19 that you provided to your counsel ? 19 declaration?
20 A Correct. 20 A ldont.
21 Q Okay. 21 Q Okay. I'll show you a document.
22 A Well, again, thisis going back some 22
Page 83 Page 85
1 time. Yeah, there was nothing that | would have | 1 (Lescher Deposition Exhibit Number 4
2 pulled that | used. It's not inconceivable that -- 2 marked for identification.)
3 | just don't recall, that if she gave me some 3  BY MR. STEPHENS:
4 references as well as the draft itself. 4 Q I'vehanded you a document marked as
5 Q Okay. Doyourecal having any -- 5  Lescher Declaration Exhibit 4, which was produced
6 any meetings with anyone about the substanceof | 6  in response to the Plaintiffs First Request for
7 your declaration prior to executing the 7  Production. And it is Bates stamped NSW00007803.
8 declaration? 8 Do you have that document?
9 A | don't recall those. 9 A ldo.
10 Q Okay. How do you -- you typically 10 Q Okay. Do you know what this document
11 keep your schedule? 11 is?
12 Do you use an Outlook calendar or -- 12 A Itlooks like an Outlook calendar
13 A Yes 13 invite --
14 Q And-- and did you produce to counsel | 14 Q Okay.
15 any calendar records that you recall pertaining to | 15 A --or calendar entry isthe format.
16 the declaration about meetings or phone calls? 16 Q Okay. Andisthis-- the subject of
17 A Wéll, she has accessto them. My 17  thisdocument, it appearsto meto say, "MTG
18 recollection is -- and typically in these type of 18  with/OJAG." Do you see that?
19 things you would not schedule ablock toit. You | 19 A  Correct.
20 know, the scheduleis kind of hectic, and it'skind | 20 Q Okay. Do you know what that means?
21 of merged. | would pull it out and mark it up and| 21 A JAG would be ameeting with
22 send it back. 22 Admiral Crandall.
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1 Q Andthelocation is 4E6427 1 A | must notethisiskind of quirky in
2 A Yes 2 that it was sent apparently six months after the
3 Q Do you know what that is? 3 meeting. | don't know what to make of that.
4 A That'smy office. 4 Q Right. | didn't either, that'swhy |
5 Q Okay. Andthat'sat the Pentagon. 5  wanted to raise the question --
6 Isthat right? 6 A Yesh
7 A Correct. 7 Q --becauseif -- and you didn't
8 Q Okay. Do you know -- youdontknow | 8  recall the meeting on the 12th, so it seemed odd to
9 if this meeting ever happened. Isthat right? 9  measwdl.
10 A |l don't--yeah, | don't recall. 10 A Yesh
11 Q Okay. 11 (Lescher Deposition Exhibit Number 6
12 (Lescher Deposition Exhibit Number 5 12 marked for identification.)
13 marked for identification.) 13 BY MR. STEPHENS:
14 BY MR. STEPHENS: 14 Q Admira Lescher, I've handed you a
15 Q | have handed you adocument marked | 15  document that's been marked as L escher Deposition
16 as Lescher Deposition Exhibit 5, Batesstamped | 16~ Exhibit 6, Bates stamped NSW00007805.
17 NSW00007804. Do you have that document? 17 Do you have that document?
18 A ldo. 18 A |do.
19 Q Andin thisdocument -- and if you 19 Q And do you recognize or recall this
20 could look at Deposition Exhibit 4, thisis -- 20 document?
21 you're looking at 5 now, with -- with the prior 21 A | recognize this type of document. |
22 Exhibit 4. Do you recall thisdocument or seeing | 22 don't recall this specific one.
Page 87 Page 89
1 thisdocument before? 1 Q Okay. Onthefourth line of the --
2 A ldont. 2 there are anumber of e-mail addresseslisted in
3 Q Andin the second part at the top of 3 the"To" field on thefirst page. On thefourth
4 the page, "Sent 6/16/2022." Do you seethat in 4 ling, it -- it has your last name, comma, first
5  Exhibit5? 5 name, and then your -- your title.
6 A ldo. 6 Do you see that?
7 Q Okay. Do you know what that means or 7 A Yes
8  what the significance of when thisinvite was sent? 8 Q Okay. And so doesthat indicate to
9 A Yeah, | -- | haven't seen this format 9 you that thisis an e-mail that you received?
10 before, but it appears to indicate that on 10 A Yeah, that would indicate that that
11 June 16th of '22 that a meeting with OJAG was 11 was an e-mail that would have come to my in-box|
12 scheduled or tentatively scheduled. 12 Q Right.
13 Q And when wasit scheduled for? 13 And who is Bruce Gillingham, the
14 A It shows here as 1600 on January 12th 14 sender of this e-mail?
15 of 2022. 15 A He'sthe surgeon general of the Navy.
16 Q Do you recall sending this calendar 16 Q Okay. Inyour testimony before the
17 invite? 17 break this morning, you had mentioned that you
18 A No. | did-- 1 would -- | don't send 18 periodically will receive certain reports with
19  calendar invites. My office, my scheduler, you 19 medical-related information pertinent to the Navy
20 know, runs the schedule, sends the invites, runs 20 Do you recall that?
21 the Outlook. 21 A Yes
22 Q Okay. 22 Q Is--isthisthetype of e-mail that
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1 you'rereferring to? 1 Operations and Plans. That's Admiral Merz, who's
2 A It'snot. Theemail | wasreferring 2 the Navy of NAV staff COVID lead.
3 toin that case isthe weekly battle watch update 3 Q Anddoesit contain information
4 that, as | recall, come from the N3, N5, the 4 that's classified or confidential ?
5 operations and plans deputy chief of naval 5 A Itdoes.
6 operations. And that isreally -- provides al the 6 Q Okay.
7 leaders a snapshot of trends in terms of active 7 A That's-- that's an e-mail that's
8 cases, resolved cases, hospitalizations, to include 8 resident on the secret network.
9 prevalence on ships, the figure | cited for you. 9 Q Okay. Does-- doesan e-mail -- is
10 Q Youcaled that document, "The Weekly 10 it caled SIPR?
11 Battle Force Update." Isthat right? 11 A SIPR.
12 A Thedocument | believeistitled just 12 Q Areall communications that are sent
13 "Weekly COVID Update." 13 on SIPR classified?
14 Q And -- and that's something that you 14 A No.
15 considered and relied on as data or evidence to 15 Q Okay. And who receivesthe --
16 support some of the assertionsin your declaration? 16 A Just to amplify that, | mean the vast
17 A  That's-- so again, those come out 17 majority are. It'sunusual for unclassified
18 weekly. Episodically, | am ableto review them, 18 traffic to be on the SIPR.
19 but over -- that accumulative awareness over time 19 Q Okay. And the"Weekly COVID Update,”
20 influenced my experience, my -- my declaration. 20 do you know who receives that --
21 Q Okay. And you said they're weekly. 21 A lItsa--
22 Do they come out consistently every week and you 22 Q -- besidesyourself?
Page 91 Page 93
1 review those every week? 1 A It'sapretty large shop group.
2 A They come out every week. | do not 2 It's -- you know, conceptually it wouldn't be --
3 review them every week. 3 it's not this address group, but it's probably
4 Q Right. 4 about that size.
5 The e-mail that | handed you that's 5 Q And-- and the e-mail is sent to you
6 been marked as Deposition Exhibit 6, isthis 6 from -- do you know who sendsiit to you?
7 something that -- it has a number of attachmentsit 7 Isit Admiral Merz?
8 looks like on the -- on the first page of the 8 A | believeit'sthe BattleWatch
9 e-mail. Do you review what's sent to you in the 9 Center.
10 body of these types of e-mails and attached or do 10 Q Okay.
11 you focus primarily on the weekly COVID report or 11 A TheNavy hasaBattleWatch. Soit's
12 the battle force update? 12 either -- so, again, it'sresidence in the
13 A Thelatter. 13 headquarter staff. Likely N3, N5, of which the
14 Q Okay. Doyou know who compiles or 14 Battlewatch Center worked for.
15 prepares or drafts the -- do you call it the 15 Q Okay.
16 "Weekly Battle Force Update"? 16 (Lescher Deposition Exhibit Number 7
17 A The"Weekly COVID Update." 17 marked for identification.)
18 Q The"Weekly COVID Update." 18 BY MR. STEPHENS:
19 The "Weekly COVID Update,” do you 19 Q Admiral Lescher, I've handed you a
20 know who prepares or drafts that? 20 document that's been marked as L escher Deposition
21 A | believeitisresident within OPNAV 21 Exhibit 7, and it's Bates Stamped NSW00007813
22 N35, the Deputy Chief of Naval Operations for 22 through 7830.
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1 Do you have that document in front of 1 When executed, the surgeon general is not
2 you? 2 necessarily alwaysthere. Although, typically he
3 A ldo. 3 or hisrep would be. So that's that cadence.
4 Q Andisthisadocument that you are 4 Q Okay. Do you recall an OPNAV meeting
5 familiar with? 5 occurring on or around January 14th, 2022?
6 A | believethisisadocument that was 6 A | don't have a specific recollection
7 part of the -- I've seen a document like this that 7 of that.
8 was part of my preparation binder, one of multiple 8 Q Okay. Do you recall an OPNAV meeting
9 tabs for the declaration. 9 in which -- on or around January 14th, 2022, in
10 Q For the deposition or for the 10  which the surgeon general advised at the meeting
11 declaration? 11 that vaccine effectiveness was 64 percent?
12 A Oh, I'm sorry, for the deposition. 12 A No, | don't recall a specific figure.
13 Q Okay. So-- so thiswas something 13 | do recall the surgeon general speaking at those
14 that you reviewed in preparation for the 14 meetings about the -- and | don't recall if thisis
15 deposition, but not something that you recall 15 specifically in the context of Omicron or if this
16 seeing or relying on -- well, seeing before you 16  predatesit, but conveying information about what
17 executed your declaration? 17  we'reseeing in terms of effectiveness against
18 A That'scorrect. | misspoke. So 18  evolving variants as part of those conversations.
19 basically | saw thisin the past few days. 19 Q Andwasthe nature of what the
20 Q Okay. Andit's not something that 20  surgeon general was discussing or advising on the
21 you relied on for purposes of the statementsand | 21 new variants that the vaccine was more or less
22 the opinions offered in your declaration? 22 effective at preventing incidents of -- of COVID-19
Page 95 Page 97
1 A That'scorrect. 1 vaccination?
2 Q Okay. Areyou familiar generaly 2 A | recall the genera entered that
3 with, you know, what this type of document is? The 3 conversation being --
4 Naval Medical -- it'stitled the "Naval Medical 4 MR. CARMICHAEL: Objection. Vague.
5 Intelligence Report." 5 | just think you might have
6 A I'mnot. Sol havenot been a 6 misspoke on your question because you said
7 consumer of thistype of document. The way this 7 vaccination preventing vaccination or something
8 type of longer-term medical trends would come to my 8 likethat. And so --
9 attention is we have either weekly or biweekly, we 9 MR. STEPHENS: That'swhat | get for
10 call them OPNAYV syncs, or synchronization events. 10 reading ahead.
11 We go around the peoplein that 11 BY MR. STEPHENS:
12 meeting. And the surgeon general -- or hisrepis 12 Q Doyourecdl the nature of the
13 one of them, and typically in afairly succinct 13 surgeon general's discussion, whether it involved
14 fashion, he or his rep would, when newsworthy, 14 information concerning vaccines becoming more or
15 update, | think, the type of trends that appears 15 less effective as aresult of the newer strains of
16 are being talked about in this document. 16 COVID-19?
17 Q How often are the OPNAV meetings 17 A So, asl recal, the -- the thread of
18 where the surgeon general would provide an update 18 those type of conversations were -- had two
19 of the issues that are reflected in this type of 19 dimensions. One was paying close attention to the
20 document? 20 efficacy of the vaccination against new variantsin
21 A Yeah. Sothat cadenceisdesigned to 21 terms of number of cases per capita, balanced by
22 be weekly. It doesn't always execute that way. 22 still seeing differential results between
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1 vaccinated and unvaccinated people in terms of the 1 and safety of our Force, in particular our ability
2 case rate and the severity of the cases. 2 to halt the spread of COVID-19 through a mandatory
3 So with -- so basically with both 3 vaccination requirement."
4 populations increasing, increasing differentially 4 At what level of effectiveness would
5 in terms of prevalence and conseguence is my best 5 you determine that the vaccineis not halting the
6 recollection of how those conversations transpired. 6 spread of COVID --
7 Q On page-- on thefirst page of 7 MR. CARMICHAEL: Objection. Calls
8 Deposition Exhibit 7, in the paragraph -- the first 8 for --
9 paragraph under executive -- well, first, the date 9 BY MR. STEPHENS:
10 is January 14th, 2022, that was before your -- the 10 Q -- withinthe Navy?
11 date you executed your declaration. Isthat right? 11 MR. CARMICHAEL: Objection. Calls
12 A Correct. 12 for speculation.
13 Q Inthat first paragraph, the second 13 Y ou can answer the question.
14 to the last sentence says, "Vaccines have an 14 THE WITNESS: So you'd like meto
15 overall effectiveness of 64 percent.” 15 provide an estimate of what level of COVID
16 Do you see that? 16 effectiveness would halt the spread?
17 A  Yes. 17 | mean, my short answer is, I'm not
18 Q And that's not something you recall 18 amedical expert --
19 being informed of at that time? 19 BY MR. STEPHENS:
20 A | wasnot. 20 Q Right.
21 Q Okay. If you had been informed of 21 A -- and would very much have that type
22 that prior to executing your declaration, would you 22 of conversation with the surgeon general and -- and
Page 99 Page 101
1 have changed any of the statements in your 1 our medical experts.
2 declaration pertaining to the vaccine mandate and 2 Q Andyou testified that the vaccine
3 its effectiveness at preventing COVID-19, the 3 mandate or the vaccination is the most effective
4 spread of COVID-19, within the Navy population? 4 tool.
5 A No. Based on the medical updates 5 A Yes
6  that wetalked about, our experience showsit's 6 Q Isthatright?
7 still clearly the most effective available 7 A Yes
8  medication. And whilethe overall effectiveness 8 Q Isthat-- doyou--isthat -- is
9  datashows here -- and | don't know how that number 9 that another way of saying it's the least
10  haschanged over time from January of 2022 -- the 10 restrictive means?
11  relative effectivenessin terms of prevalence, and 11 Have you heard the term "least
12 in particular of controlling the severity of the 12 restrictive means'?
13 cases, is -- makesit compelling and makes it the 13 A | have
14 most effective tool we have. 14 So | think it's an element of |east
15 Q Turning back to Deposition Exhibit 1, 15 restrictive. Becauseit's so effective, it'sfor
16  onpage 2, whichis-- that's a copy of your 16 sure an element, in my view, of the least
17  declaration. On page 2, in paragraph 2, halfway -- 17 restrictive.
18  wadll, athird of the way down in that paragraph, 18 Q Okay. If the effectiveness of the
19  theré'sasentencethat said -- and we talked about 19 vaccine at preventing COVID-19 infections were
20  thisearlier -- "Theinjunction directly impacts 20 16 percent, would you still believethat it is--
21 the Navy'sability to carry out its 21 the vaccine is effective at stopping the spread of
22 responsibilities to protect and maintain the health 22 CovID?
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1 MR. CARMICHAEL: Objection. Calls 1 It does not have a Bates number. It was not
2 for speculation. Improper hypothetical with 2 produced in discovery.
3 unstated assumptions. 3 Do you have that document?
4 Y ou can answer the question. 4 A | have Exhihit 8.
5 THE WITNESS: | believe the COVID 5 Q Okay. And thetitle of that document
6 vaccine that decreased the prevalence of COVID at 6 on thefirst pageis, "Statement of Admiral William
7 that type of rate, but still provided substantial 7 K. Lescher, Vice Chief of Naval Operations Before
8 Force health benefits, in terms of mitigating the 8 the House Armed Services Committee, Subcommittee o
9 severity, yes, would -- would still be an 9 Readiness on Learning from and Preventing Future
10 effective -- the most effective tool. 10 Training Mishaps, March 23rd, 2021."
11 What we see on the ships, so the 22 11 Do you see that?
12 ships today, they're able to manage these cases 12 A |do.
13 that do emerge because the -- because of the -- 13 Q Okay. I'dlikeyoutolook at the
14 they're not having to hospitalize people, they're 14 first page -- well, is this a statement that you
15 not having to evacuate people. 15 gave to Congress to the House Armed Services
16 BY MR. STEPHENS: 16 Committee?
17 Q Isitasofair to say that on those 17 A It appearsto be the written
18 ships vaccination is not preventing COVID-19 18 statement for this March 23rd hearing.
19 infections? 19 Q Okay. Soyou -- you submitted this
20 A Yes, that'sfair to say. 20 statement in writing to the committee?
21 Q Okay. 21 A  Yes
22 A It's--it'snot preventing all 22 Q Okay. And--
Page 103 Page 105
1 infections, which really highlights the risk of 1 MR. CARMICHAEL: | -- | do want to do
2 introducing unvaccinated people into that crew. 2 an objection. Maybe thiswill get it cleared up.
3 Q I'msorry. Say that again. 3 There's no page numbers or any indication that this
4 A | saditjust highlights therisk 4 is the entire document, but maybe it'll get cleared
5 that the commander is evaluating when unvaccinated 5 up.
6 individuals comeinto a crew, where the -- even the 6 BY MR. STEPHENS:
7 vaccinated crew is still susceptible to infection. 7 Q Admiral Lescher, on page -- well, on
8 Q Do you know of any instances on ships 8 thefirst page following the title page -- let
9 in which there have been COVID-19 infectionsamong | 9 me -- let me start over.
10 only vaccinated members -- Service membersonthat | 10 Thefirst page, it says March 23rd,
11 ship, but -- but not among the unvaccinated members | 11 2021. Do you seethat, the very -- the cover
12 of that ship? 12 page --
13 A I'mnot familiar with a case like 13 A Yes
14 that. The MILWAUKEE is an example we talked about| 14 Q -- of the document?
15 where the crew was 100 percent vaccinated and hada | 15 And as of -- in March -- as of
16 mission impact with an outbreak. 16 March 23rd, 2021, the Navy had been dealing with
17 Q Okay. 17 COVID-19 for over ayear. Isthat -- or
18 (Lescher Deposition Exhibit Number 8 18 approximately ayear?
19 marked for identification.) 19 A About ayear.
20 BY MR. STEPHENS: 20 Q About ayear.
21 Q Admiral Lescher, I've handed you a 21 Okay. So at the time of this -- of
22 document that's marked as Lescher Exhibit Number 8. | 22 giving this statement to Congress or to the House
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1 Armed Services Committee, you had -- you and others | 1 A Right. It'sexactly the context we
2 in the Navy had experienced a year of how to 2 touched on briefly before. The Navy was mission
3 accomplish the missions, deal with COVID-19. 3 focused and executed the mission, and you can tell
4 Fair to say? 4 even from the statements in here in ways that were
5 A Yes. 5 very hard on our people.
6 Q Okay. On-- onthefollowing page, 6 Q Okay. The Navy was ableto
7 in the second paragraph it says, "Our nation 7 accomplish its missions successfully, as you told
8 requires a Navy that is ready to deploy globally in 8 Congress, despite COVID -- despite COVID-19 and
9 defense of U.S. interests. 2020 provided a strong 9 before a COVID-19 vaccine mandate -- or vaccine
10 example of how the U.S. Navy is executing that 10 even existed. Isthat right?
11 imperative. 11 A The Navy executed these missions at
12 "While large portions of world 12 this pace in 2020.
13 activity were curtailed with the pandemic, the 13 Q Okay. Didyou --
14 Navy's operational tempo continued at a high pace, 14 A So highlighted here, you know what
15 highlighted by eight major Carrier Strike Group and 15 missions were impacted, what missions didn't get
16 Expeditionary Strike Group deployments. 16 executed.
17 "In 2020, Naval Aviation flew over 17 Q Didyouinform Congress or the House
18 700,000 flight hours and Navy Afloat forcesamassed | 18 Armed Services Committee, or any other committee of
19 over 23,000 total steaming days. In anumber of 19 Congress, at any time of the Navy's missions that
20 instances, U.S. Naval Forces deployments were 20 you said were negatively impacted by COVID-19?
21 extended to support high priority Secretary of 21 A | don't recall in the context either
22 Defense tasking. 22 of this hearing or in the interactions with the
Page 107 Page 109
1 "One such unit, the USSNIMITZ (CVN 1 professional staff if we talked about it.
2 68) Carrier Strike Group returned last month from 2 Clearly at the time frame that's
3 the longest aircraft carrier deployment in modern 3 stated here, they would have been well aware of the
4 history." 4 very high profile events on THEODORE ROOSEVELT
5 Isthat -- did | read that correctly? 5 and -- and, of course, there were interactions with
6 A Youdid. 6 the Congress and the oversight committees about
7 Q And that was part of your statement 7 that.
8 that you gave to the subcommittee House Armed 8 And in terms of the broader issues, |
9 Services Committee on March 21st, 2021? 9 do know -- | recall talking about the impact on our
10 A  Yes 10 people. Thisissomething that congressional
11 Q And that was atrue statement at 11 committees rightfully strongly focus on in terms of
12 time, correct? 12 the deployment lengths, again, that are talked
13 A Yes 13 about in this -- the uncertainty they're dealing
14 Q Okay. Inthat statement, you made no 14 with in terms of the phrase here, "A number of
15 mention of COVID-19. Isthat correct? 15 instances of extended deployments due to the
16 A There'sno mention of COVID-19in 16 dynamic nature of Secretary of Defense tasking."
17 here right now, yes. 17 So | mean it clearly wasin the
18 Q Okay. Soisitfair to say that your 18 context of the conversations with the committees.
19 characterization of 2020 and the Navy's performance | 19 Q You mentioned the ROOSEVELT, and |
20 during 2020, at least, suggests that the Navy was 20 had asked you earlier about another example of a --
21 able to accomplish its missions despite the impact 21 aship with aCOVID outbreak.
22 of COVID-19? 22 Do you -- do you recall aNavy ship
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1 in July 2021 that -- where the Service members 1 other deployments of ships that successfully
2 deployed on that ship, 98 percent were vaccinated 2 mitigated or any instances where a ship was --
3 and only the vaccinated Service members were 3 carried out its mission with zero cases of
4 allowed onshore, and there was a COVID outbresk. 4 COVID-19?
5 The Navy determined however that patient zerowasa | 5 A Sothere'sacouple of waysto think
6 fully-vaccinated Service member and that of the 22 6 through that question. Do you mean am | aware of
7 infected Service members, al were fully 7 any cases of where a ship's mission was afull
8 vaccinated? 8 deployment that executed with zero cases of COVID?
9 MR. CARMICHAEL: Objection. Facts 9 It's-- that's not afigurel -- | track.
10 not in evidence and -- yeah, facts not in evidence. 10 Q Okay.
11 But you can answer the question. 11 A And so typically the way we monitor
12 THE WITNESS: | don't recall those 12 thisis across the Force, which ships have active
13 details. 13 COVID cases and -- and how that -- how those are
14 BY MR. STEPHENS: 14 trending. So yeah, | don't have a-- I'm not aware
15 Q Okay. Didyou review any information 15 of what you just asked.
16 or reports from the U.S. Department of Health and 16 (Lescher Deposition Exhibit Number 9
17 Human Services or CDC? 17 marked for identification.)
18 A No. 18 BY MR. STEPHENS:
19 Q Okay. Areyou aware of the Navy 19 Q I'vehandled you adocument that's
20 providing any information regarding COVID-19 20 been marked as L escher Deposition Exhibit 9. It
21 infections within the Navy to CDC or the Department | 21 does not have a Bates number. It's not something
22 of Health and Human Services? 22 that was produced in discovery.
Page 111 Page 113
1 A I'mnot aware of -- of that process. 1 At -- at the bottom of the page, do
2 Q Okay. Would you consider the Health 2 you see where it says U.S. Department of Health and
3 and Human Services and CDC areliable source of 3 Human Services --
4 information pertaining to COVID-19 infection? 4 A Uh-huh.
5 A | haveno reason to question it. The 5 Q -- Center for Disease Control and
6 source | useisour medical experts and the surgeon 6 Prevention?
7 genera and the Department of Defense. 7 A Uh-huh.
8 Q Okay. And that'sthe -- that's what 8 Q Okay. Andthetitle of thisis-- of
9 you mentioned before, it's the Battlewatch Group, 9 this document -- at the top it says, "Morbidity" --
10 Weekly COVID Update, and then your meetingswith | 10 at the very top, "Morbidity and Mortality Weekly
11 the surgeon general -- 11 Report."
12 A Right. 12 Do you see that?
13 Q --primarily? 13 A Uh-huh.
14 A Primarily. 14 Q And below that thetitle of the -- of
15 Q And-- and are there any other 15 thejournal articleis, "Outbreak of COVID-19 Among
16 sources that you would consider? 16 aHighly Vaccinated Population Aboard aU.S. Navy
17 Not with respect to your declaration, 17 Ship After aPort Visit, Iceland, July 2021."
18 just generally for your knowledge of the COVID-19 18 A Uh-huh.
19 situation within the Navy. 19 Q Andisthis something that you've
20 A Those are the two primary sources. 20 seen before?
21 Q Okay. Areyou familiar with -- you 21 A No.
22 mentioned the ROOSEVELT. Areyou familiar with any 22 Q Okay. Areyou familiar with this
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Page 114 Page 116
1 ship's deployment and the COVID outbreak involving 1 A Yeah. Soagain, thereport saysthe
2 this ship? 2 outbreak in this environment suggests that high
3 A Sol'mgoing to take -- 3 vaccination rates, in combination with the other
4 Q Sure, you can taketimeto -- 4 prevention measures, can substantially reduce the
5 A --afew momentsto read it. 5 spread despite the high transmissibility.
6 Q Yeah, that'sfine. 6 Q Doesthis article change your opinion
7 A  Yeah. 7 that unvaccinated Service members or crew members
8 Okay. 8 on this -- sailors on this deployment were
9 Q Okay. Soyou've had achanceto 9 detrimental or could be detrimental to the mission?
10 review the document -- 10 A It doesnot.
11 A Yes 11 Q Okay. Why?
12 Q -- marked as Deposition Exhibit 9? 12 A Well, I'll highlight the sentence
13 Would -- would this example and the 13 that says, "Among the 22 infected personnel, all
14 deployment of the ship and the facts discussed in 14 were fully vaccinated. No patients required
15 this Health and Human Services CDC article change 15 hospitalization or supplemental oxygen and no
16 your opinion that the COVID-19 vaccine is effective 16 deaths occurred.”
17 to prevent the spread of COVID on shipsdeployed -- | 17 So | don't know if the -- in the tiny
18 Navy ships that have been deployed? 18 fraction of the crew that was unvaccinated,
19 A No, it would not. 19 2 percent, serendipitously didn't happen to have
20 Q Okay. And that's despite the fact 20 close contact. But our experience shows if they
21 that it had a 98 percent vaccination rate, 21 had, that we could not with the some confidence
22 according to this article? 22 make the assumption that they would not have
Page 115 Page 117
1 A Well, I would highlight the article 1 required hospitalization, supplementation oxygen or
2 says, "Vaccination, in combination with other 2 death.
3 prevention strategies, resulted in a much lower 3 Q Were -- were the unvaccinated Service
4 attack rate of COVID." 4 members who were on this ship at the time of the
5 Q Okay. And all of theinfections, at 5 COVID-19 infections detrimental to this mission,
6 least according to this article, on that ship were 6 the mission of this ship?
7 among vaccinated individuals. Isthat right? 7 MR. CARMICHAEL: Objection.
8 A  Yes 8 Speculation. Lack of foundation.
9 Q Okay. And there were other measures 9 THE WITNESS: The unvaccinated
10 taken on that ship to prevent further spread. Is 10 members on this ship decreased the medical
11 that right? 11 readiness of the ship. They presented arisk if
12 A Correct. 12 they had been a close contact and in this case had
13 Q And therewas no spread among -- 13 become infected with the Delta variant.
14 spread of COVID-19 or no reported COVID-19 14 The datais clear, they would have
15 infections among any unvaccinated sailors deployed 15 been at a higher risk of more severe symptoms and
16 on that ship, right? 16 at ahigher risk of hospitalization. They're
17 A | don'trecal if it saysin here 17 also at ahigher risk of death based on the Navy
18 whether any of the unvaccinated were close 18 experience.
19 contacts. 19 MR. STEPHENS: Okay. Objection.
20 Q Okay. So perhapsthen on this 20 Nonresponsive.
21 deployment they were able to maintain social 21 BY MR. STEPHENS:
22 distancing among Service members on that ship? 22 Q My questionis: Did that happen?
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1 Not what could have happened, but 1 A | havenot.
2 what actually happened on this ship. 2 Q Okay. If you'd like to take the time
3 MR. CARMICHAEL: Objection. 3 toread it, | do have a couple of questions about
4 BY MR. STEPHENS: 4 this, about the facts discussed in this article as
5 Q Were the unvaccinated Service members 5 well.
6  detrimental to this ship accomplishing its mission? 6 A Yeah, please.
7 MR. CARMICHAEL: Objection. Lack of 7 Okay.
8  foundation. Hejust said he doesn't recall this -- 8 Q Okay. Admira Lescher, you've had a
9 thisincident, so hisknowledge is coming from this 9 chance to review the document that's marked as
10  article 10 Lescher Deposition Exhibit 10. Isthat right?
11 But you can answer the question. 11 A | have.
12 THE WITNESS: The unvaccinated -- the 12 Q Anditisfrom ajournal, Military
13 small 2 percent of this crew that was unvaccinated 13 Medicine, or at least that's what it indicates at
14 presented a higher risk of becoming severely 14 the top of the page, the first page, 178.
15 symptomatic. And if you're saying in this specific 15 Do you see that?
16 vignette in Reykjavik, Iceland in -- in July 2021, 16 A |do.
17 looking in the review view mirror, did that happen? 17 Q Andit's-- thetitle of thisis
18  Theanswer isno. 18 "U.S. Navy Aircraft Carrier Prevents Outbreak at
19 (Lescher Deposition Exhibit Number 10 19 Seain Midst of COVID-19." Do you seethat?
20 marked for identification.) 20 A |do.
21 BY MR. STEPHENS: 21 Q And theauthor is CDR VeronicaE.
22 Q Okay. Admiral Lescher, | have handed 22 Bigornia. Do you see that?
Page 119 Page 121
1 you adocument marked as Deposition Exhibit 10, 1 A ldo.
2 Andit'sfrom ajournal, Military Medicine. Are | 2 Q Whatis-- what does CDR stand for?
3 you familiar with that journal ? 3 A Commander is her rank.
4 A I'mnot. 4 Q Commander.
5 Q Okay. Thiswasnot produced in -- 5 Do you know Commander Bigornia?
6 MR. CARMICHAEL: Just a-- 6 A |donot.
7 MR. STEPHENS: Go ahead. 7 Q Okay. And according to thisarticle,
8 MR. CARMICHAEL: Yeah, | would just 8 she was the senior medical officer on the USSHARRY
9 make a note for the record that what isproduced -+ 9 S, TRUMAN, which was deployed from Norfolk,
10 what was handed appears to be pages 178 through 10  Virginiain November of 2019 with a crew of 5,461
11 180, and not the prior pages or any latter pages. |11 personnel. Isthat --
12 But you can go ahead and ask your question. 12 A  Yes
13 THE WITNESS: I'm sorry, what was the 13 Q --right?
14 question? 14 Okay.
15 BY MR. STEPHENS: 15 A She'sreferring to the Strike Group,
16 Q The question was whether you were 16  whichisTRUMAN, and as shown below, it includes a
17 familiar with the journal, Military Medicine. And 17  destroyer squadron and an embarked carrier wing.
18 | think your answer was no? 18 Q Okay. Multiple ships?
19 A No. 19 A  Yes
20 Q Andthisisnot adocument that was 20 Q Okay. And the crew between the
21 produced to usin discovery. And | -- haveyou |21  multiple shipswas 5,461 personnel. Isthat right?
22 seen this before? 22 A Correct.
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1 Q Okay. And the deployment, at least 1 a strike group that employed mitigation measures,
2 according to her account, it led -- the striker 2 and as aresult of those mitigation measures,
3 left November 2019, left Norfolk, Virgina. Isthat 3 reported zero cases of COVID-19 infection?
4 right? 4 A Inthe context of their -- the
5 A Correct. 5 situation, Commander Bigorniaimplemented strong --
6 Q Andit returned home June of 2020? 6 strong countermeasures. It's noteworthy that she
7 A  Yes 7 refers to them as "heroic efforts' on page 180.
8 Q And at thetimeit returned homein 8 "Heroic efforts were given to the prevention of an
9 June of 2020, it -- there had been reported zero 9 outbreak at sea."
10 cases of Coronavirus on any of the ships that were 10 Q Isthat -- sorry, go ahead.
11 part of that strike group? 11 A It'sadmirable. But it getsto my
12 A Correct. 12 point on the type of measures that were taken in
13 Q Allright. Andthiswas-- you 13 the 2020 time frame were heavy and hard and
14 mentioned the ROOSEVELT asan example of aship | 14 affected strongly the quality of Service that a--
15 being deployed and having a -- being negatively 15 in my experience is not an enduring approach. So
16 impacted by COVID-19. Isthat correct? 16 we would not expect, as a matter of routine,
17 A Uh-huh. 17 deployments from here in perpetuity to have heroic
18 Q Andthe ROOSEVELT was around what 18 measures needed to be taken.
19 time, do you recall? 19 Q Andonthe--for the USSTRUMAN
20 A Soshefirst saw her COVID cases, as 20 Carrier Striker that's discussed here, are you --
21 | recall, in the March '20 time frame. 21 are you assuming or suggesting that you have some
22 Q TheROOSEVELT? 22 knowledge of these mitigation measures that were
Page 123 Page 125
1 A The ROOSEVELT, correct. 1 taken having a negative impact on the sailors who
2 Q Okay. Sothiswason or around the 2 were part of this deployment?
3 sametime. Thiswas a separate strike group that 3 A Yes. Well, I'msaying what | read
4 was deployed at least for a period of the time when 4 here, stopping al port visits from March on, even
5 the ROOSEVELT was -- 5 things as local as the essentia personnel flying
6 A  Yeah, no, | mean -- no, thisisa 6 aboard to keep the -- the ship ready, the -- the
7 strike group that deployed pre-pandemic. 7 aircrew will basically be given box lunchesin
8 Q Right. 8 their aircraft, the pre-embark quarantine, other
9 And it remained deployed, at least 9 elements, they're the right kind of measures for
10 for aperiod of timein which the ROOSEVELT was 10 sure. But yes, those type of kind of measures
11 also deployed. Isthat right? 11 impact quality of Service.
12 A Correct. 12 Q Okay. And what do you mean by
13 Again, the -- the document clearly 13 "quality of Service"?
14 states that once COVID received pandemic statusin 14 A | mean the qudlity of life onboard
15 that time frame in March, they did no more port 15 ship.
16 visits. 16 Q Okay.
17 Q And-- 17 A The stress of serving in operational
18 A Thisisan example of astrike group 18 units forward.
19 that deployed pre-pandemic, and then in the 19 Q Doyou think that the quality of life
20 pandemic, cut off all port visits and controlled 20 or stress of serving for aNavy Service member
21 exposure that way. 21 would be negatively affected if that Service member
22 Q Isitaso--soisit an example of 22 has avery strong religious belief and isdenied a
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1 religious accommodation for the COVID-19 vaccine? 1 initiate, oversee an investigation of the chain of
2 A | believethat affectstheir 2 command's actions that were involved with that
3 spiritual health. 3 outbreak?
4 Q Okay. And would spiritual health 4 A ldidnot. | wasnotyet VCNO.
5 also be something that would affect quality of 5 Q Okay. Andyou -- so you became VCNO
6 Service on a-- on aship or within the Navy more 6 in--
7 broadly? 7 A End of May of '20.
8 A That would be afactor, yes. 8 Q Okay. So after that investigation
9 Q Okay. 9 was completed or after it had been initiated?
10 MR. CARMICHAEL: We've been going 10 A After it was completed.
11 about 85 minutes. 11 Q Okay. Are-- areyou familiar with
12 MR. STEPHENS: Okay. Do you want to 12 that investigation?
13 do abreak? 13 A I'mgeneraly familiar with it,
14 MR. CARMICHAEL: Yeah. | meanI'm 14 not --
15 usually at 90 minutes, but that's -- 15 Q Okay.
16 MR. STEPHENS: Yeah, that'sfine, we 16 A --not the details.
17 can do one. 17 Q Andwhat do you know about that --
18 MR. CARMICHAEL: Do you want to do 18 the -- the findings from that investigation?
19 one now? 19 A Canyou be more specific?
20 MR. STEPHENS: Yeah, we'll take a 20 Q Sure. Sure.
21 break. 21 You said you were generally familiar
22 VIDEOGRAPHER: We are going off the 22 with theinvestigation. Do you know -- are you
Page 127 Page 129
1 record. Thetimeis11:04 am. Thisconcludes 1 familiar with any of the findings that came out of
2 MediaUnit Number 2. Thank you. 2 that investigation or anything more specific than
3 (Recess from 11:04 am. to 11:22 am.) 3 just that --
4 VIDEOGRAPHER: We are back on the 4 A  Yes
5  record. Thetimeis11:22 am. And thisisthe 5 Q -- aninvestigation occurred?
6 beginning of Media Unit Number 3. 6 A SolI'mmost familiar with the
7 Counsel, you may proceed. 7 judgments that the CNO made regarding the Navy's
8  BY MR. STEPHENS: 8 response to it, both at the strike group commander
9 Q Admira Lescher, you understand that 9 and the ship's CO level.
10  you'retill under oath, correct? 10 Q Oh, okay. Soyou're-- soyou're
1 A ldo. 11 familiar with decisions that were made as a result
12 Q Didyou -- you mentioned the 12 of that or based on that investigation --
13 ROOSEVELT and the COVID-19 infections that occurred 13 A Right.
14 onthe ROOSEVELT deployment several timesin your 14 Q -- but not the specific findings or
15  testimony today. 15 underlying analysis or investigation that --
16 A I'msorry, the what? 16 A Not --
17 Q TheROOSEVELT. 17 Q -- wasconducted?
18 A Yeah, the-- March '20? 18 A Notin detail.
19 Q Correct? 19 Q Okay. Haveyou read any reports
20 A Yeah. 20 discussing that investigation that you recall?
21 Q Correct. 21 A No.
22 And did you, as VCNO, conduct or 22 Q Okay. Doyou -- do you ever review
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1 any reports by RAND Corporation? 1 A | believe you characterized severity
2 A I'msurel have, but very 2 by number of deaths, number of hospitalizations,
3 infrequently. 3 number of medevacs, number of significant symptoms.
4 Q Okay. Is--isRAND Corporation -- 4 Although, those would degrade the readiness of an
5 does RAND Corporation, isit a contractor with -- 5 operational unit as those individuals work to
6 with the Navy in certain circumstances? 6 recover.
7 A | believe they're a Federally Funded 7 Q If there were no differential in the
8 Research and Development Agency at the RDC. The 8 number of deaths between unvaccinated and
9 primary -- the primary Navy FFRDC is Center for 9 vaccinated Service members, would that change your
10 Navy Analysis, so that's who we more commonly work | 10 opinion?
11 with. Infrequently, | -- | can remember seeing 11 A Sothenext level of severity | would
12 RAND products. I'm sureit's -- I'm sure the Navy 12 look at is number of hospitalizations. And | think
13 entities contract with them, but not -- you know, 13 the same principle applies. That significant
14 not frequently. 14 adverse event to any individual to be hospitalized
15 Q Okay. You've mentioned afew times 15 for adisease like this, and even if those -- even
16 in your testimony that there isadifferential 16 if there'sincremental advantage to prevent the
17 between vaccinated Service members and unvaccinated | 17 hospitalization or death, then | think that'sa
18 Service membersin terms of the number of casesand | 18 compelling use of -- of the vaccination.
19 the -- and also the severity of those cases. 19 Q Okay. Andif therewereno -- so
20 A Yes. 20 then if there were no differential between
21 Q Andisthere-- if there were -- 21 unvaccinated and vaccinated Service members with
22 were -- were very small -- or if there were little 22 respect to hospitalizations as a result of
Page 131 Page 133
1 differential between unvaccinated and vaccinated, 1 COVID-19, would that change your opinion?
2 would that change your opinions as to requiring the 2 MR. CARMICHAEL: Objection. Calls
3 vaccine -- or the vaccine mandate? 3 for speculation and hypothetical. It includes
4 MR. CARMICHAEL: Objection. Calls 4 unstated assumptions.
5 for speculation. Hypothetical, has unstated 5 Y ou can -- you can answer the
6 assumptions. 6 question.
7 Y ou can answer the question. 7 THE WITNESS: The commander's
8 THE WITNESS: If there was a small 8 perspective, | would bring to that. So then |
9 differential ratein prevalence of death, then the 9 would go to the next level of consequence, which
10 answer'sno. It'sstill ahigh consequence, so the 10 is, what's the degree of the severity of symptoms
11 fact that there'sincremental differenceis still 11 asthey're able to remain in the unit. And so now
12 significant. 12 we're talking -- we're not talking about the risk
13 BY MR. STEPHENS: 13 of spreading, we're simply talking about the risk
14 Q Okay. And how would you measure 14 of how severe a manifestation an individual has.
15 severity of cases -- | think you had mentioned 15 And so we -- this -- you know,
16 severity or -- in discussing, you know, that being 16 there's no hard-and-fast numbers there, but this
17 one of the measures of effectiveness of vaccine. 17 would be the judgment of the commander. If
18 A Right. 18 there's an ability to differentially decrease the
19 Q Isseverity inyour -- by you -- by 19 severity of symptoms so that a crewmember who is
20 your estimation, do you consider that in terms of 20 pulled off to isolate was able to do that for a
21 of number of deaths or is there some other measure 21 shorter period or could, with other
22 that you look to? 22 countermeasures, still be effective in the crew,
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Page 134 Page 136
1 then | think that would be considered. 1 difference in -- between the vaccinated and the
2 BY MR. STEPHENS: 2 unvaccinated population in terms of protection
3 Q Haveyou reviewed or are you familiar 3 against severity or protection in terms of
4 with any data or analysis of the differential 4 prevalence, then | believe that would conceptually
5 between vaccinated and unvaccinated Service members| 5 change the conversation.
6 and those types of symptoms that require someone 6 BY MR. STEPHENS:
7 to, for example, be removed from that job, the 7 Q And soisthere some degree of
8 third category you said you'd look at? 8 differential or some level of differential between
9 A Yeah. I'mfamiliar with the 9 the two that would -- that would -- at which point
10 differential -- that does sound familiar with the 10 your opinions as to the necessity of the mandate
11 differential hospitalizations. On your question, | 11 would change or isit that any differential between
12 have not seen the data. And that's, again, where| 12 vaccinated and unvaccinated is enough?
13 rely on the medical professionals who have 13 MR. CARMICHAEL: Objection. Calls
14 conveyed. But there are differencesin severity of 14 for speculation.
15 symptoms between vaccinated and unvaccinated 15 Y ou can answer the question.
16 people. 16 THE WITNESS: Any differential in
17 Q Okay. Andif there were no 17 death, any differential in hospitalization, |
18 differential with respect to the symptoms for 18 believe would be compelling. The consequence of
19 vaccinated and unvaccinated individuals for 19 that differential -- if those are the same and now
20 COVID-19, then would your opinions change on the 20 we're talking about mission impact due to members
21 vaccine mandate? 21 isolating and not being available, weighing that
22 MR. CARMICHAEL: Objection. Calls 22 again -- so we're weighing again impact to other
Page 135 Page 137
1 for speculation. And the assumption -- contains 1 peopl€'s health from having an unvaccinated person,
2 unstated assumptions. 2 impact to the unit, impact to the mission versus
3 Y ou can answer the question, 3 the spiritual health of the individual, then, as
4 Admiral. 4 Delta -- as Delta death, Delta hospitalization go
5 THE WITNESS: | believe the judgment 5 away and we're now just talking about Delta mission
6 of operational impact at that point -- so you're 6 impact for symptoms, then you -- then you have --
7 saying there's no -- between vaccinated and 7 then | think you have to have a conversation on the
8 unvaccinated, assuming hypothetically that there 8 merits of each case. What's the context by which |
9 was no difference in magnitude of illness, then the 9 would be taking and accepting an increased
10 value proposition in the vaccine to the commander 10 likelihood of members being more impacted and
11 becomes, "Isthere adifferential in spread and the 11 coming off mission?
12 likelihood to get it?" And if obviously one gets 12 And, again, to your point, if that
13 it, they're more likely to spread it to the crew. 13 difference went away, then what's the consequence
14 BY MR. STEPHENS: 14 of agreater spread if that exist, in terms of
15 Q Andif there were no differential, 15 people who test positive now having to isolate
16 then your opinion would or would not change asto 16 and come off task in the unit?
17 the necessity of a mandate? 17 BY MR. STEPHENS:
18 MR. CARMICHAEL: Same objection. 18 Q Would -- would you consider in that
19 Callsfor speculation, hypothetical, and contains 19 analysis the impact of -- a negative impact on
20 unstated assumptions. 20 Force retention from the vaccine mandate?
21 Y ou can answer the question. 21 A | think the -- theway | would think
22 THE WITNESS: If there were no 22 through that, members that are retained that cannot
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Page 138 Page 140
1 servein operational unitsisnot astrong -- it's 1 BY MR. STEPHENS:
2 not a strong proposition. That's why these medical 2 Q Admira Lescher, I've handed you a
3 readiness standards exist, so that the people that 3 document marked as Deposition Exhibit 11. 1t was
4 we have are able to contribute. 4 produced in discovery by the Defendants -- by
5 And that's essentially why we are 5 Defense Counsel, and is Bates stamped NSW00007831
6 retaining the Force, for them to -- weretain -- we 6 through 7835.
7 retain peoplein our Force who meet many different 7 Do you have that document in front of
8 types of standards so that they can effectively 8 you?
9 contribute in high-risk, harsh environments that 9 A 7831, yes, | havein front of me.
10 the -- the Naval Force operatesin. 10 Oh, and 32, 33, 34, and 35.
11 Q Andsoisit--isityour position 11 Q Okay. Isthisadocument that you're
12 that there is no accommodeation that could be 12 familiar with or that you've seen before?
13 provided to individuals seeking areligious 13 A Itisnot.
14 exemption from the COV1D-19 vaccine mandate? 14 Q Okay. Doyou know what this document
15 A No. 15 is?
16 Q Why not? 16 A If you'd give me amoment and let me
17 A Why not? 17 take alook at it.
18 Q That -- that is your opinion or that 18 Q Sure
19 is not your opinion? 19 A Okay.
20 A | think religious accommodations, 20 Q Thisisnot something that you've
21 again with that not being directly under my 21 seen before. Isthat right?
22 purview, but we talked about theresa-- a 22 A That's correct.
Page 139 Page 141
1 judgment to be made, spiritual health of the 1 Q Okay. It's not something you've then
2 individual versus the health risk to that 2 considered in preparing your declaration?
3 individual's shipmates and the performance of the 3 A Correct.
4 unit. And that's the -- that's the judgment that 4 Q Isthisadocument that would be
5 has to be made on a case-by-case basis. 5 useful to you in making a determination -- an
6 Q Okay. Andif you were making that 6 individualized determination of the risk associated
7 judgment, would you expect that there would be zero 7 with allowing an -- areligious exemption for an
8 religious accommodations or religious exemption 8 individual Service member?
9 requests approved -- 9 A So before answering that, | just want
10 MR. CARMICHAEL: Objection. Calls 10 to highlight again, that's not my role. I'm
11 for -- 11 starting to get alittle uncomfortable with
12 BY MR. STEPHENS: 12 answering those hypotheticals because were that my
13 Q --that weretruly anindividualized 13 role, | would study that pretty hard. | would
14 assessment? 14 inform myself in a more detailed way than -- than
15 MR. CARMICHAEL: Objection. Calls 15 this situation here.
16 for speculation. 16 Q Okay. Soyouwould consider, for
17 THE WITNESS: | believe your question 17 example, things like incidents rate -- incident
18 is hypothetically would | expect al the casesto 18 rate in certain areas where an individual might be
19 resolve the same way? No. 19 deployed. You'd familiarize yourself with this
20 (Lescher Deposition Exhibit Number 11 20 kind of information?
21 marked for identification.) 21 A | think that'sfair.
22 22 Q Okay.
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Page 142 Page 144
1 (Lescher Deposition Exhibit Number 12 1 these, and seen these, but it seemsto mea
2 marked for identification.) 2 judgment that would be made is: What's the impact
3 BY MR. STEPHENS: 3 to the unit? What'stherisk? Isthe unit fixed
4 Q Admira Lescher, I've handed you a 4 geographically in avery dynamic COVID environment?
5 document marked as L escher Deposition Exhibit 12, 5 How -- you know, how dynamic are these trends? How
6 Bates stamped NSW000007808 through 7812. 6 long, given those elements, would that religious
7 Do you have that document in front of 7 accommodation make sense?
8 you? 8 Those seem, to me, to be part of the
9 A |do. 9 contours, | think heavily caveated, | haven't
10 Q Andyou've had a chance to review 10 really prepared to do that work so.. . .
11 that today? 11 Q Right.
12 A |justlooked at it, yes. 12 A | think the other thing that | would
13 Q Andyou had not seen that or had you 13 liketo highlight on that is that type of local
14 seen that before reviewing it at your deposition 14 context becomes increasingly lessrelevant if the
15 just now? 15 unit or theindividual is expected to be worldwide
16 A | have not seen it before. 16 deployable. So that local context obvioudly is
17 Q Okay. Soitwas produced in response 17 very ephemeral and subject to change and subject to
18 to our request for documents from the Defendants 18 world events. And so if we're talking about
19 and produced to us by Defendants counsel. 19 operational units that are maneuver units that
20 Isthis-- thisis similar to the 20 deploy, then that local context becomes not very
21 prior document that was marked as Deposition 21 significant in my perspective.
22 Exhibit 11. It -- and | have similar questions. 22 Q Doesthe Navy require certain
Page 143 Page 145
1 Isthis a document that you would 1 vaccinations only for Service members who are
2 consider or would want to consider if you werein 2 deployed to different geographic regions of the
3 the position of making individualized assessments 3 world?
4 as to whether a religious accommodation should be 4 A It'smy understanding the answer is
5 granted or denied? 5 yes.
6 MR. CARMICHAEL: Objection. Calls 6 Q Okay. And so at least in the context
7 for speculation. | think Admiral Lescher has 7 of some vaccines that the Navy requires, the Navy
8 already made clear that he's not involved in that 8 does take into account the risk associated with
9 particular process and does not do these religious 9 deployment to certain geographic regions. Isthat
10 accommodations. 10 right?
11 But you can answer the question, 11 A  Yes.
12 Admiral. 12 Q Okay. And so the -- hypothetically,
13 THE WITNESS: | think the -- thisis 13 the Navy could make the same analysis or analyze
14 going to be the context that would be an element 14 the same risk with respect to COVID-19 vaccine and
15 that would be considered. 15 deployment?
16 BY MR. STEPHENS: 16 MR. CARMICHAEL: Objection. Calls
17 Q Andisthat because, at least based 17 for -- same -- same -- same objection, that it
18 on your review of this document today, it indicates 18 calsfor speculation. And Admiral Lescher is not
19 that there are different risks -- as with the prior 19 involved in the -- these particular religious
20 document, Exhibit 11, there are different risks 20 exemptions.
21 associated with different geographic areas? 21 THE WITNESS: The judgment there, it
22 A Right. So, again, not having done 22 seems to be, again the risk judgment, is how
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Page 146 Page 148
1 certain are we that this member will be deployed | 1 of -- the third sentence of the last paragraph, it
2 to, and confined to, that region versus being 2 says, "AsAdmira William Lescher, Vice Chief of
3 worldwide deployable. 3 Naval Operations, explained, quote, Sending ships
4 The examples you cite are typically 4 into combat without maximizing the crew's odds of
5 additive vaccines on top of theworldwide medical 5  success, such aswould be the case with ship
6 readiness standard. So when there's alocal 6 deficiencies in ordnance, radar, working weapons or
7 condition with alocal endemic, that's typicaly, 7  themeansto reliably accomplish the mission is
8 | believe, where you would see additional 8  derdliction of duty. The same appliesto ordering
9 vaccinations that are required to control for 9  unvaccinated personnel into an environment in which
10 that risk, but it doesn't €liminate the 10 they endanger their lives, the lives of others and
11 foundational vaccinations which arerequiredto | 11 compromise accomplishment of essential missions.”
12 be worldwide deployable since both the Navy and 12 Do you see that language?
13 Marine Corps are expeditiously Forces and -- 13 A Yes
14 Forces and readiness. 14 Q And that language comes from your
15 MR. STEPHENS: All right. Why don't | 15  declaration, the declaration that is marked as
16 we take alunch break. How long do you al want?16 ~ Exhibit 1. Isthat correct?
17 Let's go off the record. 17 A Itdoes.
18 VIDEOGRAPHER: We are going off the18 Q Okay. The second sentence that |
19 record. Thetimeis11:53am. Thisaso 19  read, that says, "The same appliesto ordering
20 concludes Media Unit Number 3. Thank you. 20  unvaccinated personnel into an environment in which
21 (Recess from 11:53 am. to 12:33 p.m.) 21  they endanger their lives, the lives of others, and
22 VIDEOGRAPHER: We are back on the| 22 compromise accomplishment of essential missions."
Page 147 Page 149
1 record. Thisisthe beginning of Media Unit Number 1 Would the same apply to ordering
2 4. Thetimeis12:33 p.m. 2 Service members with increased risk of severe
3 Counsel, you may proceed. 3 illness from COVID-19 into an -- into a deployment?
4 BY MR. STEPHENS: 4 A I'mnot sure | understand the
5 Q Good afternoon, Admiral Lescher. You 5 question.
6 understand that you're still under oath, correct? 6 Q Sure
7 A  Yes 7 S0 -- s0 you -- so the language from
8 Q I'mgoing to hand you a document that 8 your declaration that's quoted here is suggesting
9 we will mark as Deposition Exhibit 13. 9 that ordering individuals who are unvaccinated into
10 (Lescher Deposition Exhibit Number 13 10 an environment, such as on a deployment for
11 marked for identification.) 11 example, would be a dereliction of duty because it
12 BY MR. STEPHENS: 12 presents some additional degree of risk.
13 Q I'll represent to you that thisa-- 13 Isthat fair to say?
14 Deposition Exhibit 13 is a copy of the Supreme 14 A Yes.
15 Court opinion on the Defendants' motion for partial 15 Q Okay. Would the same be trueiif --
16 stay in this case. 16 with respect to ordering individuals on to -- into
17 Have you seen this document before? 17 a deployment who are at high risk of severeillness
18 A I've seen excerpts of this document, 18 from COVID-19?
19 not the whole document. 19 MR. CARMICHAEL: Objection. Calls
20 Q Okay. Theexcerpt that | would like 20 for speculation. And callsfor a hypothetical,
21 to direct your attention to is on page 2, bottom of 21 unstated assumptions.
22 the page or the last paragraph, the second sentence 22 Y ou can answer the question.
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Page 150 Page 152
1 THE WITNESS: Okay. 1 location, then it's my expectation those
2 So let me work to that answer just 2 conversations would take place with a medical
3 as | would think through it. Sowhat | am 3 professional to make a case based on -- a
4 clearly saying here is when confronted with a 4 judgment based on the specifics as opposed to
5 level of risk that is manifested in dead sailors, 5 generalities.
6 hospitalized sailors, for leaders not to use the 6 BY MR. STEPHENS:
7 most effective available tool to a known 7 Q Okay. And so it would be within, for
8 avoidablerisk is theissue I'm highlighting 8 example, the discretion of the commander in
9 here. 9 consultation with amedical expert?
10 Your question is, does it apply to 10 A Meseting specified medical readiness
11 deployments? And | think conceptually it's 11 standards would not be at the discretion. If we're
12 similar, but it's obviously the judgment to be 12 talking about a-- alevel of conversation above
13 made on the specifics. But where we left off 13 and beyond medical standards, then | think that's
14 before lunch, for example, where combatant 14 correct.
15 commanders require additional vaccinesif a 15 Q Okay. I'll hand you a document that
16 member is being deployed to an areawith an 16 well mark as Exhibit 14.
17 endemic or alocal increased threat to health is 17 (Lescher Deposition Exhibit Number 14
18 the same concept. 18 marked for identification.)
19 BY MR. STEPHENS: 19 BY MR. STEPHENS:
20 Q Okay. And arethere certain 20 Q Admira Lescher, I've handed you a
21 individual Navy Service memberswho are at ahigher | 21 document that we've marked as Lescher Deposition
22 risk of severe COVID-19 symptoms than other Navy | 22 Exhibit 14, which was produced in response to
Page 151 Page 153
1  Service membersif they contract the disease? 1 Plaintiffs discovery request, and is Bates stamped
2 A I'mnot amedica expert, but | 2 NSW00000043 through 48.
3  believethat'satrue statement. | believe there's 3 Do you have that document in front of
4 other factors. 4 you?
5 Q Okay. Soif there are such 5 A |do.
6 individuals who are at higher risk of severe 6 Okay.
7  symptomsin the event that they contract COVID-19, 7 Q You've had achanceto review the
8  would you support deploying those higher-risk 8 document that's marked as Deposition Exhibit 14.
9 individuals despite the risk that exists from 9 Isthat correct?
10  COVID-19 and the higher risk those individuals 10 A Yes
11 face? 11 Q Andthisis-- what isthis document?
12 MR. CARMICHAEL: Objection. 12 A Thisisthe Navy's Standard Operating
13 Speculation. Callsfor hypothetical, unstated 13 Guidance Version 5 of January of thisyear.
14 assumptions and lack of foundation. 14 Q Okay. And whatisaNAVADMIN?
15 THE WITNESS: Y eah, there's quite -- 15 A It'satype of message that
16  there'squitealack of detail there. But | 16 essentially goes Navy wide, broadly distributed.
17  support deploying individuals that meet our medical 17 Q Okay. And who issues NAVADMINSs?
18  readiness standards. And | believe our medical 18 A They can beissued from generally
19  readiness standards are designed to specifically 19 senior flag officers. Thisone by Admira Merz,
20 addressthat issue. 20 Deputy Chief of Naval Operations.
21 To the extent an individual has -- 21 Q Andwhere do you see on here that it
22 isat high risk for a certain deployment 22 was issued by Admiral Merz?
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Page 154 Page 156
1 A Thevery last line, paragraph ten on 1 at the discretion of the commander?
2 page 48. 2 A Right. Soon acase-by-casebasis,
3 Q Andwhat date was this issued? 3 the commander is advised by medical providers and
4 A Thedatetime group is 15 January of 4 is reported up echelon, can make those type of
5 '22. 5 decisions.
6 Q Andyour declaration you signed on 6 Q Okay.
7 January 19th, 2022. |sthat correct? 7 MR. CARMICHAEL: Just objection to
8 A Correct. 8 misstating -- misstating the document. It says
9 Q Sothisdocument was -- this NAVADMIN 9 "vaccinated high-risk personnel.”
10 was issued and distributed to the Navy prior to you 10 BY MR. STEPHENS:
11 executing your declaration? 11 Q Inparagraph 7.d on the third page
12 A  Yes. 12 of -- what pageisit -- it's Bates stamped
13 Q Had you reviewed this document prior 13 NSWO00000046, paragraph 7.d. Do you see that
14 to signing your declaration? 14 paragraph?
15 A Sol don't recall specificaly 15 A I'msorry, 7"B" or "D"?
16 whether | did or not. 16 Q "D"asindog.
17 Q Okay. Did you have any input or role 17 A | do seethat.
18 in the -- in the substance of thisNAVADMIN? 18 Q "Vaccinated high-risk personnel: The
19 A No. 19 decision to operate and deploy with vaccinated
20 Q Doyoutypicaly review NAVADMINs 20 high-risk personnel rests with the commander, as
21 before they are, I'll say, issued or distributed 21 advised by medical providers, who must report
22 Navy-wide? 22 intentions to their immediate superior in command
Page 155 Page 157
1 A | typically do not. 1 (ISIC). High-risk personnel shall be PCR viral
2 Q Okay. Who has-- who would be 2 tested within three days of embarking."
3 responsible for reviewing this NAVADMIN before it 3 Isthat -- did | read that correctly?
4 was sent out by Admiral Merz? 4 A  Yes.
5 A | think that varies, but | recall 5 Q And so the provision of thisNAVADMIN
6 seeing e-mails where Navy, typically a Three-Star, 6 that | was asking about, | was referring to this --
7 who's getting ready to release a NAVADMIN, will 7 this paragraph.
8 send an e-mail saying, "Hey, in the upcoming 8 And isit correct that this paragraph
9 period, | expect to release this NAVADMIN." 9 allows high-risk personnel to be operational and
10 And as| recall, those are generally 10 deployed as long as they're vaccinated, if approved
11 directed to CNO, is my recollection. It may be 11 by the commander?
12 a-- abroader shop group. They certainly -- | see 12 A Onacase-by-case basis, inconsistent
13 them, or they come into my -- my in-box. 13 with what you read, the commander is advised by
14 Q ThisNAVADMIN alows for operations 14 their medical provider, and as reported up echelon,
15 and deployment of high-risk personnel. 15 can make those decisions as per this standard
16 A lt-- 16 operating guidance.
17 Q Isthat correct? 17 Q Okay. And the Navy does not allow
18 A It stipulates a process by which 18 unvaccinated personnel to be operational or
19 those type of decisions can be made. 19 deployed even if the commander -- even if that
20 Q Andsoit--it providesthat under 20 person's low risk and the commander believes that
21 certain circumstances for high-risk personnel can 21 it -- with advice from a medical adviser,
22 be deployed or can be operational, is that right, 22 recommends such?
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Page 158 Page 160
1 A | believethere's a stipulation where 1 Q Okay. If youlook at the page -- at
2 Nava component commanders can make that decision. | 2 Deposition Exhibit 14, the page that is
3 I'mnot 100 percent sure. 3 NSW000000044, paragraph 4.c.
4 Q And what component or what 4 A I'msorry, what document are we
5  circumstances are you referring to? 5 looking at?
6 Do you know the specifics of that? 6 Q Exhihit 14 --
7 A So-- 7 A Yesh
8 Q Or any more details of that? 8 Q --theonethat'sthe NAVADMIN.
9 A Standard operation guidance talks 9 A Okay.
10  about operational Forces and the requirement that 10 Q Andthelast two digits of the Bates
11 100 percent of the operational Forces be 11 Number are 44. And it's paragraph 4.c.
12 vaccinated. 12 A Uh-huh.
13 | believe, if | recall correctly, 13 Q It provides adefinition of high-risk
14 that there'sa stipulation where aNaval component 14 personnel. Do you seethat?
15  commander essentially can make a determination 15 A Yes
16  whereit found compelling on a case-by-case basis. 16 Q And that paragraph says, "High-risk
17 Q Isthatin--in-- doyou know the 17 personnel: Those individuals designated by a
18  guidance or the NAVADMIN or -- or where that would | 18 medical provider who meet the CDC criteriafor
19  be? 19 increased risk of severeillness. Qualifying
20 A | believethat'sin Standard 20 conditions are included on the CDC website."
21 Operating Guidance 6.0, the one that follows this 21 Do you see that?
22 one. 22 A Yes
Page 159 Page 161
1 Q Okay. And solooking at 7.d, isit 1 Q Okay. Sofor purposes of -- of this
2 fair to say that -- that commanders have discretion 2 NAVADMIN, high-risk personnel are those personnel
3 with the advice of medical providersto deploy 3 who are at severerisk of COVID-19illness as
4 and/or deem operational a high -- avaccinated 4 defined by the CDC. Isthat right?
5 high-risk individual -- 5 A Itdoesn't say COVID, it says--
6 A  Yes 6 Q Or -- or of -- of severeillness?
7 Q -- Service member? 7 A "Who meets CDC criteriafor increased
8 A Yes. 8 risk of severeillness," correct.
9 Q Okay. And what percentage, 9 Q Okay. And soyou said it doesn't say
10 approximately, if you know, of Navy Service members | 10 COVID. Areyou saying that it somehow excludes
11 are high-risk personnel? 11 individuals who are at severerisk of illness from
12 A | don't know. 12 COoVID?
13 Q Do you know what qualifies as high -- 13 A No. I'mjust saying --
14 as a-- who qualifies or would -- would indicate 14 Q Okay.
15 that someone is within that definition of a 15 A --itsaysincreased risk of severe
16 high-risk personnel? 16 illness.
17 A Atavery genera level, | believe 17 Q Sure. Okay.
18 there's certain medical conditions or history of 18 All right. And so that definition of
19 medical conditions that conceptually would place 19 high-risk personnel is-- is-- isincorporated
20 onein ahigh-risk status. But, again, that's -- 20 and -- and used in paragraph 7.d --
21 that's not in the vice chief's purview to review or 21 A Right.
22 make those decisions, so I'm not strongly familiar. 22 Q --theparagraph that allows
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Page 162 Page 164
1 commander's discretion to deploy his-risk 1 Q Doyourecdl that?
2 personnel -- 2 Okay. And here at Exhibit 15isa
3 A Vaccinated. 3 document from the CDC, that the middle of the first
4 Q --orvaccinated -- or vaccinated 4 page states, bullet -- first bullet point, "Having
5 with advice of -- 5 obesity increases therisk of severeillness from
6 MR. CARMICHAEL: Objection. 6 COVID-19. People who are overweight may also be at
7 BY MR. STEPHENS: 7 increased risk."
8 Q -- medica providers? 8 And then the next bullet point says,
9 MR. CARMICHAEL: Objection. Lack of 9 "Having obesity may triple the risk of
10 foundation. 10 hospitalization due to a COVID-19 infection."
11 Y ou can answer the question. 11 Do you see that?
12 THE WITNESS: Yes, that's -- that's 12 A |do.
13 what -- 13 Q And so does that indicate to you that
14 BY MR. STEPHENS: 14 within the definition of high-risk personnel would
15 Q Okay. 15 be individuals who are -- who are obese?
16 A --isinparagraph 7.d. 16 A Yes
17 Q Okay. And -- and you don't know 17 MR. CARMICHAEL: Objection. Lack of
18 approximately what percentage of Navy personnel are | 18 foundation that this -- that thisis specifically
19 highrisk, | believe you already said that you 19 that 4 -- paragraph 4.c of -- of Deposition Exhibit
20 didn't know that, correct? 20 14 isreferring to this document.
21 A Correct. 21 Y ou can answer the question.
22 22
Page 163 Page 165
1 (Lescher Deposition Exhibit Number 15 1  BY MR. STEPHENS:
2 marked for identification.) 2 Q Do you -- do you dispute that
3 BY MR. STEPHENS: 3 individuals who have obesity are at higher risk
4 Q Turning to now a document that we'll 4  severeillness from COVID-19?
5 now mark as Lescher Deposition Exhibit 15. 5 A I'm not medically qualified to make
6 A Okay. 6  thedetermination. | don't dispute Exhibit 15.
7 Q Okay. Haveyou had achance to 7 Q Okay. And so the -- the paragraph we
8 review the document that's marked as L escher 8  looked at, 7.d, vaccinated high-risk personnel in
9 Deposition Exhibit 15? 9  Exhibit 14, it would allow the deployment of obese
10 A | have. 10 Service members who were vaccinated despite the
11 Q Okay. I'll representtoyouitisa 11 risk of -- ahigher risk of severe illness from
12 document from Center for Disease Control and | 12~ COVID-19 for such individualsiif the commanders
13 Prevention, or the CDC. 13 exercise their discretion to deploy such individual
14 Do you see that at the top of the 14 inconsult -- consultation with amedical adviser?
15 page? 15 A Yes. So--yeah, precisely that, on
16 A Yes 16 acase-by-case basis, as | read the guidance, in
17 Q Okay. Andthe CDCis-- looking back | 17  consultation with the individual and the medical
18 at Lescher Deposition 14, and in paragraph 4.c, | 18  provider, to -- to make that determination.
19 that defined high-risk personnd, it references, 19 Q Okay. Areyou aware that
20 "CDC Criteriafor Increased Risk of Severe 20  approximately 25 percent of the Navy is obese?
21 IlIness." 21 MR. CARMICHAEL: Objection. Lack of
22 A Yes 22 foundation.

42 (Pages 162 - 165)

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 56 of 325 PAGEID #: 4721

Page 166 Page 168
1 Y ou can answer the question. 1 A | dothink that it'sdynamic. You
2 THE WITNESS: | was not -- | was not 2 know, one of the impacts of COVID was, in terms of
3 aware of that specific statistic, but | was aware 3 access to gyms and facilities, that we saw at our
4 that it's generally on that order. 4 shore installations. But yeah, I'm -- I'm always
5 BY MR. STEPHENS: 5 interested in the source and -- and the timing, so
6 Q Approximately aquarter of the Navy 6
7 is-- isidentified as obese? 7 Q Wadll, it'sa 2020 report, and so, you
8 A (Moving head up and down.) 8 know, it --
9 Q And so approximately a quarter, or 9 A  Yeah,| --
10 25 percent, of the Navy would fall within the -- 10 Q Theobesity percentage presented in
11 A Canl askyouthe-- I'msorry. Can 11 this document, DoD, Health of Force for 2020, it
12 | ask you the source of that? 12 states 25 percent of the Navy falls within that
13 Q Sure 13 high-risk --
14 (Lescher Deposition Exhibit Number 16 14 A Yeah, point taken.
15 marked for identification.) 15 Q --category. And it may be slightly
16 BY MR. STEPHENS: 16 higher or lower than that now. Isthat -- isthat
17 Q I canpointyouto -- 17 fair to say?
18 A Yeah. 18 A It'scentral, yeah.
19 Q --saveustimeto page 33 of the 19 Q That'shigher, at least according to
20 document that's been marked as Deposition Exhibit 20 this report, than any of the other branchesin the
21 16, which is a Service profile of the Navy. 21 military. Isthat right?
22 And in particular under the -- the 22 A That'swhat | saw. Well, | saw it at
Page 167 Page 169
1 first chart middle of the page there's a measure of 1 the high end of the DoD range, so | didn't look at
2 obesity percent and then Navy value. 2 the other services, but it makes sense.
3 Do you see that? 3 Q Okay. And then under -- on page 33
4 A |do. 4 where it says, "Additional Information," it
5 Q Andthat value, it says 25 percent -- 5 explains that obesity can contribute to certain
6 A It seemsodd that it's outside the 6 health conditions. Isthat right?
7 DoD range, but | -- | do see that figure. 7 A  Yes
8 Q Okay. And this-- this document -- 8 Q Okay. So at least according to this
9 are you familiar with this document, "Health of the 9 DoD report, that's marked as Deposition Exhibit 16,
10 Force'? 10 and then looking to Deposition Exhibit 14 and 15 as
11 A No. 11 well, isit -- isit fair to say that approximately
12 So thisis a 2020 document? Do you 12 25 percent of the Navy is at high risk of severe
13 have -- what was the date of the data? 13 illness from COVID-19 infection?
14 Q Wedll, it says at the bottom of the 14 MR. CARMICHAEL: Objection. Lack of
15 page that -- on page 33 in the footnote the -- the 15 foundation. Callsfor speculation.
16 Footnote A, it says, "Number as of June 2020." So 16 Y ou can answer the question.
17 presumably it's, you know, at some point after June 17 THE WITNESS: So based on the thread
18 of 2020, but | don't know the specific date of this 18 of the CDC, highlighting that obesity increases the
19 document. 19 risk of severeillnessfrom COVID and the data on
20 Would you -- would you -- do you -- 20 the demographics of the Navy Force, and the
21 do you ask because you believe there's been some 21 paragraph 4 supposition that the CDC criteriafor
22 change in the percentage? 22 increased risk of severeillness -- isthat what
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Page 170 Page 172

1 Exhibit 15 says? 1 this position of allowing for this decision --

2 Y eah, it does, "Having obesity 2 A ldo.

3 increases the risk of severeillnessfrom 3 Q --todlow?

4  COVID-19." Yeah, | follow that thread. 4 Why do you agree with that?

5  BY MR. STEPHENS: 5 A Becauseit permits the commander to

6 Q Okay. And so thenit would follow 6 make risk decisionsin the specific context of a

7  fromthat by looking at paragraph 7 -- 7.d of the 7 case-by-case person, which | think -- | think we've

8  NAVADMIN, that 25 percent of the Navy isat high 8 talked earlier today, that's the -- that's the

9  risk of severeillness from COVID-19, despite being 9 approach that the Navy -- that the Navy brings,
10  vaccinated or unvaccinated, they're at high risk of 10 accept risk when the benefit outweighs the cost,
11 severeillnessand that -- 11 don't accept unnecessary risk, make risk decisions
12 MR. CARMICHAEL: Objection. Lack of 12 at the proper level. So it's very consistent with
13 foundation. 13 that approach.
14 Y ou can answer the question. 14 Asahypothetical or asavignetteto
15 MR. STEPHENS: | haven't asked the 15 illuminate this, | would imagine a commander
16 question, yet. 16 talking to amedical provider and characterizing
17  BY MR. STEPHENS: 17 therisk: How obeseisthisindividual? Arethere
18 Q Isitfair to say that based on 18 other factors? What are mitigationsif the choice
19  Exhibits 14, 15, and 16, looking at paragraph 17 19 is made to operate and deploy with avaccinated
20  of -- of Exhibit 14, that 25 percent of the Navy is 20 high-risk person? What are the other mitigations
21 at highrisk of severeillness from COVID-19; yet, 21 that come into play, in terms of physical activity,
22 paragraph 7.d of the NAVADMIN, in Exhibit 14, 22 diet, exposure, all of those elements?

Page 171 Page 173

1 allows commander's discretion to make operational 1 Those were al elements on how a

2 and deploy such individuals aslong as they're 2 specific case, it seemsto me, would be determined

3 vaccinated based on the commander's judgment with 3 in this context.

4 advice from medical providers? 4 Q Andinthe context of areligious

5 A That's correct. 5 accommodation or request for areligious

6 Q Okay. And the Navy has no such 6 accommodation or exemption from the COVID-19

7 policy that you're aware of allowing commander's 7 vaccine, should those same factors apply and/or

8 discretion with respect to unvaccinated personnel 8 same approach be applied?

9 or Service memberswho are not at high risk? 9 A Again, not the purview of the vice
10 A Soreferring to my earlier statement, 10 chief, so we're starting to get into a hypothetical
11 | believe that there's a provision for Naval 11 again. | haven't grounded myself in the guidance
12 component commanders to make that judgment. As7.d| 12 and the standards for that. The -- the same
13 iswritten, this applies to vaccinated high-risk 13 approach should be applied as it should be done on
14 personnel only. 14 a case-by-case basis.
15 Q Anddoyou agree with the Navy's 15 Q Okay. Would you support a policy or
16 decision to allow operations and deployment of 16 adecision to deploy an HIV-positive Navy SEAL on a
17 vaccinated high-risk personnel knowing that 17 mission, for example, to kill or capturea-- a
18 approximately 25 percent of the Navy fall into the 18 high-value individual ?
19 category of being at risk of severeillness from 19 MR. CARMICHAEL: Objection. Lack of
20 COVID-19? 20 foundation. And hypothetical as unstated
21 A What was your question? 21 assumptions.
22 Q Doyou-- doyou -- do you agree with 22 Y ou can answer.
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Page 174 Page 176
1 THE WITNESS: The very direct answer 1 A Unlessthe medical adviceissuch
2 isI'm not medically qualified to -- to make that 2 that -- that the record -- the understanding of the
3 decision. I'm trying to imagine by what parameters 3 illnessis such that it doesn't require a case by
4 | would evaluate that. Andit's-- | don't have 4 case. You know, we -- you know, let's use an
5 the medical background to offer an informed opinion 5 extreme, the common cold doesn't requirea-- a
6 on that. 6 case-by-case judgment.
7 BY MR. STEPHENS: 7 So | just don't know the medical
8 Q What would you look to to make that 8 impact determination on HIV to say whereit falls
9 determination, of -- of whether an HIV-positive, 9 in that spectrum of increasing risk of death,
10 for example, Navy SEAL should be deployed on a 10 hospitalization, and mission impact.
11 mission -- on such amission? 11 Q Okay. I'll hand you a document that
12 A Yeah, | think they're quite smilar 12 we'll mark as Deposition Exhibit 17.
13 to the factors here in some respect: What's the 13 (Lescher Deposition Exhibit Number 17
14 risk of illness? What's the risk of trans medical 14 marked for identification.)
15 readiness? What's the risk -- what's the increased 15 BY MR. STEPHENS:
16 risk of requiring a medical evacuation? 16 Q Andwhile she's marking that, I'll
17 So without understanding all of the 17 ask you afollow-up question.
18 parameters of where that illnessis now, it's 18 Do you know whether Navy SEALs or
19 fundamentally from a commander's perspective, are 19 other members of Naval Special Warfare have to do
20 there elements -- first of al, isthat -- is that 20 blood transfusions in the field?
21 adeviation from our medical readiness standards 21 A | would expect that that is something
22 that essentially is driving us to accept alower 22 that would be required.
Page 175 Page 177
1 readiness standard? And then the commander has to 1 Q Okay. Isit something that could
2 go through the -- the -- this evaluation. 2 happen or that you're aware of occurring?
3 Does -- you know, | think you said in 3 A By the nature of their mission, |
4 the context of a SEAL Team. So you'retalking 4 believe that's -- it could happen.
5 teams of four or fewer people. If that condition 5 Q Okay.
6 represents increased susceptibility to becoming 6 A Okay.
7 ill, to -- to require medical evacuation, that 7 Q Okay. You've been provided a
8 forces a commander to accept a completely different 8 document that's marked as Lescher Deposition
9 risk calculus, when of one of four members has a 9 Exhibit 17. Do you havethat in front of you and
10 higher risk of pitching out of afight. And that 10 have you had a chance to review it?
11 can change mission design, that can shift risk to 11 A Yesandyes.
12 support elements. | think -- that's how | would 12 Q And have you seen it before today?
13 think through that. 13 A | havenot.
14 Q So-- sofundamentaly it sounds 14 Q Okay. Do you know what this document
15 similar to your -- to your discussion of the 15 isor what it indicates to be to you after having
16 individualized assessment that would be involved in 16 reviewed it?
17 determining a deployment of -- of a high-risk 17 A Yes. Itlooksto apolicy changeon
18 individual, as we talked about, with respect to 18 this topic.
19 COVID-19, that individual has obesity, the 19 Q Okay. Thesubjectis, "Policy
20 commanders would evaluate the specific 20 Regarding Human Immunodeficiency Virus-Positive
21 circumstances at issue in the mission or 21 Personnel Within the Armed Forces." Isthat right?
22 deployment? 22 A  Yes.
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Page 178 Page 180
1 Q Andit'sfrom-- well, it's dated 1 MR. CARMICHAEL: Objection.
2 June 6, 2022. Isthat right? 2 Misstates the document. And that it also says,
3 A  Yes 3 "Solely on the basis of the HIV-positive status.”
4 Q Andthen who issued this policy? 4 Y ou can answe.
5 A Secretary of Defense. 5 THE WITNESS: I'm sorry. Highlight
6 Q Andwhodidit -- who wasit sent to 6 that again. Whereisthat?
7 or who doesit at least indicate on itsface it was 7 MR. CARMICHAEL: I'mjust stating --
8 sent to? 8 THE WITNESS: | seewhat you're
9 A Soitsays, "Memo for Senior Pentagon 9 saying.
10 Leadership, Commanders of the Combatant Commands | 10 MR. CARMICHAEL: I'mjust doing the
11 and Defense Agency and DoD Field Activity 11 whole sentence.
12 Directors.” 12 THE WITNESS: | got it.
13 Q Okay. Butyou don't recall this 13 MR. CARMICHAEL: Reading the whole
14 being distributed to you? 14 sentence.
15 A No. 15 THE WITNESS: "No restrictions apply
16 Q Okay. The second sentence of the 16 to deployability solely on the bases of HIV
17 first paragraph -- the second and third sentence 17 status,” correct.
18 say, "Individuals who have been identified as 18 BY MR. STEPHENS:
19 HIV-positive are asymptomatic, and who have 19 Q It'strue, at least -- to your
20 clinically confirmed undetectable viral load 20 knowledge, isit true that unvaccinated soldiers
21 hereinafter, quote, covered personnel, end quote, 21 are being discharged solely because of their
22 will have no restrictions applied to their 22 vaccination status?
Page 179 Page 181
1 deployability or to their ability to commission 1 A  Yes.
2 while a Service member solely on the basis of their 2 Q Okay. And the part of thefirst
3 HIV-positive status. Nor will such individuals be 3 sentence that your counsel highlighted for you,
4 discharged or separated solely on the basis of 4 does that have any impact on -- limitation on the
5 their HIV-positive status." 5 statement in the first part of the paragraph that
6 Do you see that? 6 says, "There will be no restrictions applied to
7 A |do. 7 their deployability"?
8 Q Andsoinlight of thisbeing a-- a 8 MR. CARMICHAEL: Objection. Lack of
9 memorandum from Lloyd Austin, the Secretary of 9 foundation.
10 Defense, isit fair to say that that's a new policy 10 Y ou can answer the question.
11 of the Department of Defense, which would include 11 BY MR. STEPHENS:
12 the Navy? 12 Q Thefirst part of the sentence says,
13 A Yes, | would think so. 13 "Individuals who have been identified as
14 Q Okay. And so aspart of thispolicy, 14 HIV-positive, are asymptomatic and who have
15 it -- itsindividua -- such individuals -- 15 clinically confirmed undetectable viral 1oad will
16 HIV-positive individual s states that it cannot be 16 have no restrictions applied to their
17 discharged or separately solely on the basis of 17 deployability."
18 their HIV-positive status. Isthat right? 18 A Onthat basis, on the basis of that
19 A Uh-huh. 19 condition.
20 Q Andthat they'll have no restrictions 20 Q Onthebasisof their HIV-positive
21 applied to their deployability, correct? 21 status. Isthat --
22 A  Yes 22 A  Yes.
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Page 182 Page 184
1 Q -- how youreadit? 1 A Correct.
2 A Yes 2 Q Did anyone consult with you about
3 Q Okay. And so doesthat -- does that 3 this policy before it was issued in any way?
4 mean to you that there can be some other basis for 4 A No.
5  restricting them that hasto do with their HIV 5 Q Do you agree with the policy?
6  status? 6 A Asl'm till scanning this here, how
7 MR. CARMICHAEL: Objection. Lack of 7 | would interpret this policy isthese are
8  foundation. 8 individuals that essentially have no virusin them,
9  BY MR. STEPHENS: 9 but they test positive based on undetectable
10 Q Or that their HIV status cannot be 10 residua virus. | think it's noteworthy that for
11 considered at all? 11 both accessions and retentions, it says these
12 MR. CARMICHAEL: Just hold on, 12 covered personnel will be evaluated on a
13 Admiral. 13 case-by-case basis. So that feature, we've talked
14 Objection to lack of foundation. 14 about in the context of high risk, medical waivers,
15  TheAdmira said thisisthefirst time that he 15 elsewhere. | think it'simportant in that it lets
16 had seen the policy and has not been briefed on 16 local understanding specific conditions be applied
17  the meaning of the policy. 17 on acase-by-case basis. So it seems areasonable
18 But you answer the question. 18 approach to me.
19 THEWITNESS:. Yesh. Sol'll takea 19 (Lescher Deposition Exhibit Number 18
20  stabat the question. Typically, | would get -- 20 marked for identification.)
21 look to get educated further on other elements. 21 THE WITNESS: Okay.
22 But | believe your question was, would a reader 22
Page 183 Page 185
1 interpret this to mean -- I'm sorry, say the 1 BY MR. STEPHENS:
2 question -- 2 Q Admiral Lescher, I've handed you a
3 BY MR. STEPHENS: 3 document that's been marked L escher Deposition
4 Q Orwould you -- would you interpret 4 Exhibit 18.
5 it to mean? 5 And have you seen this document
6 A Tomeanwhat? 6 before today?
7 Q That -- that HIV positive -- HIV 7 A | havenot.
8 status can be considered as one factor in 8 Q What doesit appear to be to you?
9 determining deployability? 9 A ItisaNAVADMIN released by the
10 A Waéll, this-- based on this, you 10 Chief of Naval personnel on 28 June, so Tuesday of
11 know, the emergent reading appears to say to meis 11 thisweek. And its subject is, "Active Component
12 that within the Department of Defense, Services 12 Active Duty Enlisted Force Management Actions."
13 will not make deployability go/no-go decisions for 13 And yeah, that'sits topic.
14 covered individuals based solely on the fact that 14 Q Okay. What does Force management
15 while they have an undetectable viral load, they 15 policy or personnel policy generally involve? What
16 test -- they pop positive on HIV test. 16 isthat?
17 Q Okay. And -- and because | -- you 17 A Sohow we size and shape the
18 had no involvement or role in developing this 18 personnel, our sailors and officers, so Force
19 policy. Isthat correct? 19 management. Y ou can see the -- the dynamics here
20 A That's correct. 20 in terms of keeping the size of the Navy where we
21 Q Okay. And -- and you weren't aware 21 need to fully resource our -- our shipsis athread
22 of it today -- before today? 22 here. And there's -- there's a strong shape as
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Page 186 Page 188
1 well. Youknow, I'mlooking at -- at page 2, where 1 "Dueto the uncertainty," it says, "Asthe Navy
2 it talks about filling sea duty, critical 2 shiftsinto a new environment of sustainment,
3 operational hillets, sea duty billets, sea duty 3 retention of every capable Sailor will be critical
4 incentive pay. So acombination of the proper size 4 to the operational readiness of the -- of the
5 and the proper shape of hilletsiswhat it appears 5 Navy."
6  tobetargeted for upon first read. 6 Do you see that?
7 Q And sothere were -- in this-- on 7 A Yes
8  thefirst page of Deposition Exhibit 18, theresa 8 Q What -- what does that mean, it
9  sentencethat says, "Dueto the uncertainty 9 shifts an environment of sustainment?
10  regarding COVID-19 Pandemic vaccination lossesin | 10 A Yeah. Soit refersto thetrgjectory
11 therecruiting environment, where competition for 11 and the size of the Navy. Right. Soit'ssimply
12 talent is especially tough, the Navy is opening the 12 saying the Navy is shifting really from arecent
13 gperturefor additional FM personnel policy levers 13 trend of shedding some capacity to now sustaining
14 toretain Sailors.” 14 level-loading.
15 Do you see that language? 15 And that's going to require us to
16 A Yes 16 have a strong focus on sizing and shaping the
17 Q And-- and does that -- what does 17 enlisted Force to be able to -- to man those ships
18  that mean, or what -- what does "opening the 18 and -- and other unitsin the Navy.
19  agperture’ mean? 19 Q Andthelast sentencein--in
20 A Soitlistsaseriesof actions, or 20 paragraph 1, "This requires retention of the right
21 at least separation, so sailors who had requested 21 talent at atime of uncertainty to ensure
22 to separate prior to essentially their Service 22 sustainment of the Force."
Page 187 Page 189
1 obligation. Soit's saying, hey, we're no longer 1 Do you see that?
2 going to permit that. For voluntary extension 2 A  Yes
3 opportunity, for offering, again, in avery focused 3 Q Okay. What isthe time of
4 way sailors who desire to delay separation or 4 uncertainty?
5 retirement either due to higher tenure or other 5 A Sol would interpret that to talk
6 elements. 6 about the world context. Obviously you look at
7 So the sentence "opening to aperture” 7 Central Command AOR, with the actions of Iran, the
8 means to get the proper size and shape of, in this 8 issues going on there, look at the European Command
9 case, our active enlisted force are changing 9 theater with Ukraine, and you look at Indo-Peacific,
10 certain policies to permit that. 10 and the significant tensions over Taiwan, put it in
11 Q Okay. And -- and in part that was -- 11 the context of one of uncertainty.
12 that is, in part, addressing losses -- well, it 12 Q The prior sentence that we -- we
13 says "COVID-19 Pandemic vaccination losses," that 13 started with that talks about -- that begins -- the
14 means |osses of -- of sailors? 14 prior sentence says, "Due to the uncertainty
15 A Yeah. Itsays, "Duetothe 15 regarding COVID-19 Pandemic vaccination," do you
16 uncertainty,” regarding, you know, the pace, the 16 think that the reference to uncertainty in the
17 magnitude of sailorsleaving the Navy early. The 17 following sentenceis-- isnot -- is different,
18 combination of that and the recruiting environment, 18 it's not referring to uncertainty associated with
19 which isacontext you see broadly in the country, 19 the pandemic or vaccination losses from COVID-19?
20 that that combination is leading the Navy to 20 MR. CARMICHAEL: Objection. Calls
21 implement these force management policy actions. 21 for speculation.
22 Q The-- the prior sentence before, 22 Y ou can answer the question,
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Page 190 Page 192
1 Admiral. 1 Q Doyou seethat?
2 THE WITNESS: To me, it'sadifferent 2 Had you -- had you seen this document
3 nuance. The second sentence talks about a time of 3 before today?
4 uncertainty, the first one talks to a specific 4 A No.
5 uncertainty. | mean -- 5 Q Okay. Doesthat indicate to you --
6 BY MR. STEPHENS: 6 or will the Navy sometimes issue a corrected copy
7 Q | understand. 7 of aNAVADMIN changing -- changing certain
8 A Yeah 8 language?
9 Q I'mgoing to hand you a document 9 A I'veseen -- obvioudly, I've seen
10 marked as -- we'll mark as Number 19. 10 corrected-copy messages before. | can't
11 (Lescher Deposition Exhibit Number 19 11 specifically recall a corrected copy of aNAVADMIN,
12 marked for identification.) 12 but it -- it wouldn't be wildly unusual, | suppose.
13 THE WITNESS: Thank you. 13 Q Okay. And sothisNAVADMIN, at least
14 MR. CARMICHAEL: Thank you. 14 asit indicates, it has the same number, 142-22, as
15 THE WITNESS: Okay. 15 the prior document, Exhibit 18, 142-22?
16 MR. CARMICHAEL: Just real quick, 16 A Right.
17 Admiral, before you get asked a question, | just 17 And having not seen these, so my
18 want to put on the record that the Prosecution 18 understanding is Exhibit 18 was transmitted to the
19 Exhibit 18, the NAVADMIN, wejust -- wejust pulled | 19 fleet NAVADMIN, and then Exhibit 19, was -- even
20 it up and it lookslikeit'sadlightly different 20 though they have the same date and time group at
21 version than this. So maybe it was changed since 21 the top, was subsequently submitted as a corrected
22 you last printed it. 22 copy?
Page 191 Page 193
1 BY MR. STEPHENS: 1 Q Okay.
2 Q I've handed you a document marked as 2 A No, that's my question.
3 Lescher Deposition Exhibit 19. Do you have that in 3 Q | --Idon'tknow -- | don't know if
4 front of you? 4 it was -- if it was sent. | know that this says
5 A |ldo. 5 "corrected copy."
6 Q And that's the document that you just 6 A Okay.
7 read -- reviewed? 7 Q Andsol have questions for you about
8 A (Moving head up and down.) 8 that. And the NAVADMIN number isthe same. And
9 Q Atthetop of the document marked as 9 most of the substanceis -- isthe same, it appears
10 Exhibit 19 -- well, let's ook at the -- where -- 10 tome.
11 do you see about halfway down the first page it 11 A Yeah, | notice there's different
12 says, "NAVADMIN 142-22"? 12 references, and to your point, some different
13 A  Yes 13 wording.
14 Q Okay. And then turning back to the 14 Q Right.
15 prior exhibit, Exhibit 18, that's the same NAVADMIN | 15 And so looking to Exhibit 18 -- the
16 number. 16 language we were discussing in Exhibit 18 wasin
17 A Right. 17 paragraph 1 about, "Due to the uncertainty
18 Q Isthat right? 18 regarding COV|D-19 Pandemic vaccination losses" --
19 A Correct. 19 A Uh-huh.
20 Q Andthen Exhibit 19, thetitle it 20 Q --"and the recruiting environment
21 saysin the parenthetical, " Corrected Copy." 21 where competition for talent is especially tough.
22 A  Yes 22 The Navy is opening the aperture for additional FM
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Page 194 Page 196
1 personnel policy leversto retain sailors." 1 Q Okay. Andthe NAVADMIN you're
2 Do you recall that? 2 referring to iswhat is -- is facilitating their
3 A  Yes 3 separation how?
4 Q Andthat'sreflectedin -- 4 A If | recall correctly, and | believe
5 A Right. 5 | saw aNAVADMIN that outlined the path to withdraw
6 Q -- Exhibit 18, NAVADMIN 142-22. 6 from the classto -- thisis what you were
7 And then looking at Exhibit 19, 7 referring to -- to then be able to voluntarily exit
8 NAVADMIN 142-22, which has the heading, "Corrected 8 the Navy, which they're precluded to as a member of
9 Copy," that language is not in this document. 9 the class.
10 A  Correct. 10 Q And-- and why do you believe they're
11 Q Isthat correct? 11 precluded to as a member of the class?
12 A (Moving head up and down.) 12 MR. CARMICHAEL: Objection. Lack of
13 Q Do you know approximately how far the 13 foundation.
14 Navy isfalling short in filling billets that the 14 Go ahead and answer the question.
15 Navy has determined need to be filled? 15 THE WITNESS: So not -- again, not
16 A Yeah, wediscussed frequently a 16 having been involved in that discussion, it's my
17 measure called gaps at sea, gaps of operational 17 inference based on the publication of that
18 billetsat sea. And my last understanding of that 18 NAVADMIN. It seemsto me-- and, again, | -- I've
19 figure was that it wasin the order of 7,000 gaps 19 glanced at that NAVADMIN fairly quickly. There
20 at sea. That's out of abillet based on the order 20 would be no purpose for it if amember could simply
21 of 148 or 149,000 billets. 21 opt out of the Navy while in the class.
22 MR. STEPHENS: Okay. Drew, why don't 22
Page 195 Page 197
1 we take aquick break. | think I'm almost done. 1  BY MR. STEPHENS:
2 MR. CARMICHAEL: Okay. 2 Q And based on what we've discussed
3 VIDEOGRAPHER: We are going off the 3 today, or has anything we've discussed today or the
4 record. This concludes Media Unit Number 4. The 4 information in the documents that you've seen today
5 timeis1:58 p.m. 5 made you change your mind as to any of the
6 (Recessfrom 1:58 p.m. to 2:14 p.m.) 6  statementsinyour declaration?
7 VIDEOGRAPHER: We are back on the 7 A No.
8 record. Thisisthe beginning of Media Unit Number 8 Q Andsoif you were to submit that
9 5. Thetimeis2:14 p.m. 9  declaration today, you wouldn't change anything?
10 Counsel, you may proceed. 10 A No.
11 BY MR. STEPHENS: 11 MR. STEPHENS: I'll pass the witness.
12 Q Good afternoon, Admiral Lescher. You 12 MR. CARMICHAEL: Okay.
13 understand that you're still under oath, correct? 13 EXAMINATION BY COUNSEL FOR DEFENDANTS
14 A Yes. 14  BY MR. CARMICHAEL:
15 Q Areyou aware that some class 15 Q Thank you, Admiral Lescher. I'm
16 members -- Plaintiff class membersin this case are 16 going to ask afew questions.
17 choosing to be involuntarily separated rather than 17 Could you give a brief summary of
18 waiting for this lawsuit to conclude? 18  your -- the billets that you have had in your
19 A | amfamiliar with the NAVADMIN that 19  42-year career, at least starting from graduation
20 Admiral Cheeseman said that basically facilitates 20  fromthe Naval Academy on.
21 that, yes. 1'm unaware of any specific members who 21 A Okay. Briefly. So after graduating
22 have elected that. 22 fromthe academy, went to flight school. First
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Page 198 Page 200
1 operational tour was a helicopter squadron that 1 the Expeditionary Strike Group 5, Expeditionary
2 deploys on small shipsworldwide. Deployed to 2 Strike Group 4 deployed in Bahrain. Commander Task
3 South America, deployed to the Middle East. 3 Force 5-1, Commander Task Force 5-9. Thisisa
4 Deployed to submarine finding, | guess the Soviet 4 strike group and task force that oversee al the
5 Union. From there, | went to a program that's a 5 expeditionary forcesin 5th fleets. So the
6 cooperative degree program, where | spent one year 6 Amphibious Ready Group, alarge deck amphib with --
7 at Naval Postgraduate School, one year at Test 7 employes harriers, ospreys, skid aircraft. Marine
8 Pilot School, designated astest pilot. And did 8 component of about 4,000 and special warfare
9 three years of developmental test at the Naval Yard 9 elements that we served with and operated from the
10 Test Center. Those are both performance and 10 ESG shipsin that time frame.
11 mission system testing. 11 From there, | -- | think | left
12 From there | returned to the 12 out -- from there | also served as the director of
13 Operational Force and assigned to another 13 the Navy Operations Division in the Office of
14 helicopter squadron that deploys on small ships 14 Budget. And also served as the deputy director for
15 worldwide. Deployed for Desert Storm, to the 15 resources and allocation in the Joint Staff. Came
16 CENTCOM AOR. And returned and was squadron 16 back, was the Navy budget officer, making decisions
17 maintenance officer. | ran the largest department 17 about supporting the fleets realtime.
18 in the squad. 18 From Navy budget officer to a
19 Following that department tour, | 19 Three-Star position as the deputy chief of Naval
20 went to a Civilian Business School. From there, | 20 Operations for Integration and Capability
21 went to the Pentagon to do resource allocation, 21 Resources, basically assigned to size and shape the
22 decisionsin space and electronic warfare. From 22 future of the Navy. And from that position to the
Page 199 Page 201
1 there | screened for acommand. Was executive 1 Vice Chief of Naval Operations.
2 officer and then commanding officer of a helicopter 2 Q Admiral, you were -- you mentioned
3 squadron that deploys detachments on small ships. 3 you were a helicopter pilot. In that position, did
4 From there | went to become the 4 you ever perform medical evacuation?
5 executive officer of the USS Inchon, Mine 5 A |did.
6 Countermeasures Command and Control Ship Aviation | 6 Q What goesinto amedical evacuation?
7 Capable. From that assignment, | became commanding| 7 A Generdly, in my experience, they're
8 officer for the second time of the Fleet 8 emergent based on a developing medical condition or
9 Replacement Squadron, the squadron that trains all 9 aspecific incident of -- of trauma. In the case
10 Seshawk pilots and aircrewmen on how to fly that 10 of operating, as| did, | did the vast mgjority of
11 weapon system. 11 my operational flying on very small ships. It's--
12 From there | became the commodore of 12 typically we would have one independent duty
13 the Helicopter Maritime Strike Wing, which oversees | 13 corpsman, not a doctor aboard. Soit'sfairly easy
14 five squadrons that do that mission. Deploying 14 to exceed the capability of the onboard medical
15 aircraft worldwide on the -- on small ships, 15 capacity, so we task othersto step up and -- and
16 destroyers and frigates in the Navy. 16 address that.
17 From commodore to D.C., Office of 17 So one specific example that comes to
18 Secretary of Defense doing liaison work. | led the 18 mind a sailor aboard USS ELROD, where | wasthe
19 shop that did appropriations liaison with the 19 lieutenant commander in charge of the helicopter
20 Congressional Appropriation Committees. From 20 detachment, required an emergent medical
21 there, Joint Staff, Joint Staff Acquisition and 21 evacuation. And thisis an examplar of some of the
22 Resource Allocation. From there to commander of 22 risksthat'sinvolved in that. Wewerein high sea
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1 state poor weather, but obviously the medical 1 wholetimein Bahrain. So headquartered in
2 urgency required us to accept some risks. 2 Bahrain, but my ships were across the AOR. And
3 Wetook off. Transported the patient 3 | -- I would, you know, balance my time between
4 over ahundred-plus miles to abig deck aircraft 4 operating on the ships and operating do -- doing
5 carrier, which had the facilitiesto do it. For 5 key leader engagement with leadersin the -- in the
6 operational reasons, required to return back to 6 region.
7 home base ship. And when we went got there, the 7 Thiswasjust post-Benghazi, so we
8 weather was such that the ship could not operate 8 were doing both direct action missions in support
9 within side the recovery envelope. And oncewe 9 of the fight with the SEAL Teams, and we were also
10 were ashore, we recovered outside the recovery 10 quite active in preparing, and in some cases
11 envelope. So it was an element of high-risk 11 staging, for an embassy reinforcement and
12 profile one might expect to execute those type of 12 evacuation missions. So there wastravel to talk
13 missions. 13 to the ambassadors. It was those types of -- those
14 Q What aretherisksinvolvedin 14 types of conditions.
15 landing outside of the -- outside of the window, | 15 Q Canyou explain your current role as
16 guess the winds and seas? 16 the vice -- vice chief of Naval Operations?
17 |sthat what that is? 17 A Yeah. The Servicevice chiefs,
18 A Yeah. Therecovery envelopes are 18 oftentimes the civilian kind of decoding of that
19 defined by test pilots to control the pitch and 19 position is associated with being a chief operating
20 roll of the ship and the wind velocity so that you 20 officer. So thevice chief is very much focused on
21 don't exceed the limits of the helicopter. And so 21 ensuring the Service can organize, train, and equip
22 when one is forced to operate outside the envelope, 22 Forces, which then flow forward and are employed
Page 203 Page 205
1 that -- every one of those envelopesis developed 1 operationally by Naval component commanders and the
2 by atest pilot, and it means that in the test 2 combatant commanders.
3 pilot's judgment, you're at very low margin for 3 So the vice chief roleis not
4 damaging or crashing the aircraft. 4 directly associated with employing the Forces, the
5 Q And you mentioned that you were -- 5 vice chief role is more focused on how we generate
6 commanded an expeditionary strike group. Did that 6 that readiness through this cycle aswell as
7 expeditionary strike group have a Naval Special 7 there's a strong focus on alonger-term look at the
8 Warfare component? 8 Navy of how we size and shape the force for the
9 A During the expeditionary strike group 9 competitive environment we see, what type of ships
10 tour, | had three ARG MEUSs rotationally come 10 we buy, aircraft, and the acquisition element as
11 through that worked for me. They reported to me as 11 well.
12 their operational commander. And in the number of 12 Q Inthat roledoyourely on
13 cases Navy SPEC Warfare personnel came aboard and | 13 individual commanders below you?
14 operated from my shipsto conduct missions, an 14 A  Yes
15 assortment of missions. 15 Q Doyou trust the individual
16 Q And how long -- how long were you an 16 commanders below you?
17 expeditionary strike group commander? 17 A  Yes.
18 A From 2012 to 2013. Just -- just 18 Q Do you have any reason to doubt any
19 about alittle over ayear. 19 information that those commanders provided you was
20 Q Anddid you deploy during that 20 not accurate?
21 period? 21 A | donot.
22 A | was-- | wasfull deployed the 22 Q Istrusting theindividual commanders
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1 below you important to you? 1 the past, where you spend a specific amount of time
2 A It'sessential. Those commanders are 2 withthefamily and then you deploy, which is seen
3 selected based on their proven ability to speak 3 asamilestone event.
4 truth and to deliver trustworthy representations of 4 Our system is typically deployed on
5 what they see. 5  theorder of seven months and then you would
6 Q Iwanttotak alittle bit about 6 return. Again, the baseline is during those seven
7 some of the measures that you discussed earlier, 7 months, our practice had been no more than every 60
8 the -- the pre-vaccine measures that you had called 8  daysor sotohaveaport visit. Again, to have
9 hard measures. 9  thecrew, you know, recover mentally, physicaly,
10 Can you describe alittle bit what 10  inaport, you know, see the world and then come
11 COMPTUEX and go means? 11 back out and start sprinting again.
12 A Sothat -- again, the COMPTUEX isa 12 What changed in 2020 was those
13 certifying event for a strike group typicaly. And 13 episodic touches back to family, whatever, were
14 it's high end because it's a certification events, 14 taken away. So COMPTUEX and go was preceded with a
15 as our Forces and strike groups progress from what 15 pre-deployment sequester, then into this multi-week
16 we call the maintenance phase, so after along 16 certification high-end exercise, and then just keep
17 deployment, they'll go into heavy maintenance, 17  going, just go deploy from there. So not
18 designed to be on the order of six months or so. 18 pre-overseas movement, not back with the family.
19 And then once they come out of 19 Longer deployments, as we talked
20 maintenance, they start progressing through basic 20  about in the example earlier today, | believeit
21 and intermediate training. So increasing levels of 21  wasthe HARRY S. TRUMAN that once they -- they
22 sophistication, coordination, working together, all 22 deployed pre-pandemic, but once they hit pandemic,
Page 207 Page 209
1 being tested on their abilities to deliver lethal 1 their port visits stopped. And so we saw that that
2 effects while staying in a high state of readiness. 2 was not uncommon where port visits -- | think it
3 From the basic and integrated phase, 3 was Admiral Merz said in his declaration, 160 up to
4 then it goes to the advanced phase, which 4 200 days underway without port visits. And then
5 culminates with this COMPTUEX exercise, whichis 5 not infrequently those ports visits were pure
6 essentially a practice fight against a high-end 6 carrier, anchor out, take a boat to the pier and
7 adversary. Soit'sall about shooting ordnance, 7 your -- and your liberty isin a sandbox out on the
8 high uptempo. And proving again that that strike 8 pier.
9 group can be certified as alethal and ready Force. 9 So those are measures that enabled
10 So a change that we talked about was 10 the Navy to meet mission at acritical timein
11 over the course of this progression, coming out of 11 2020. Therewasalot going onintheworld. But
12 the maintenance phase, which islong hours, fixing 12 that was harsh on our people. And as you might
13 the ship, maintaining the ship, into a basic phase, 13 imagine, al of those elements are stressing. And
14 underway, out and back, developing proficiency to 14 so to include the protective measures we were
15 an intermediate phase to an integrated phase and 15 taking onboard ship, in terms of being masked up,
16 certification. 16 social distancing the best we can.
17 Y ou're increasing the tempo of being 17 So that is where we saw that wear and
18 away from home. So for sailors with family, even 18 tear on our people manifest, with the declining
19 single sailors, it's stressful as you spend more 19 retention over ‘20, '21, and '22. And areal
20 and more time away. But you get those times back 20 growth in the request for access to mental health
21 to reconnect with the family. There'stypicaly a 21 assistance, counseling, and support.
22 pre-overseas movement phase, iswhat we've had in 22 Q Does-- does combining COMPTUEX and
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1 deployment, does that -- does that result in 1 theships, critical mission essential crew.
2 additional operational risk to the Navy or to the 2 The carrier onboard delivery aircraft
3 unit, or can it? 3 flying out to the aircraft carrier, touching down,
4 A Theincrementa -- so, again, we 4 getabox lunch, eat in the cockpit or on the
5 talked about, as you do these heavy, hard-to-do, 5  flight deck and then, you know, get out of here.
6 measures, we -- we were allocating risk in a 6  Soall of those elements are just, you know, small
7 different way. So to control the risk of COVID, 7  vignettes of how the Navy adapted and learned to
8 which was seen as clearly apressing risk, aknown 8  control COVID, but in ways that were hard on the
9 risk, arisk that we mitigated with these elements, 9  people
10 we reallocated the risk with increased stress on 10 Q For any of these -- for these
11 our Force. 11 measures, | guess the extended port visits, the
12 So you're saying does that manifest 12 extended deployment, pre-deployment COMPTUEX and
13 as an operational risk? It -- it can be seen that 13 go, do they decrease the chance that somebody who
14 way in the sense that our people would -- you know, 14 gets COVID will get severely ill?
15 who are operating, you know, flying tactical jets 15 A Those countermeasures will not
16 on and off carriers and they haven't been in port 16 control the severity of theillness.
17 for 200 days, | mean, we manage that closely, we're 17 MR. CARMICHAEL: | don't have any
18 paying attention to their -- you know, their 18 further questions.
19 condition, are they getting proper rest, et cetera. 19 EXAMINATION BY COUNSEL FOR PLAINTIFFS
20 But it's safe to say that that 20  BY MR. STEPHENS:
21 overall hard-extended deployments, the reason 21 Q Admira Lescher, Mr. Carmichael asked
22 that's not the norm is because we recognize it's 22 youaquestion -- or aseries of questions about
Page 211 Page 213
1 not sustainable and it can create specific elements 1 your experience as a helicopter pilot in conducting
2 of risk. 2 amedevac.
3 Q Canitleadto additiona fatigue for 3 Do you recall that?
4 the crew? 4 A ldo.
5 A If not properly managed, it can 5 Q Whenwasthelast timethat you were
6 fatigue the crew. And even -- and then, of course, 6 personaly involved with a medevac?
7 there's limits within the ability of the commander 7 A It would be that instance.
8 to manage that. And so that's why we -- we work 8 Q And -- and when was that?
9 that very close. 9 A Sothat was during Desert Storm.
10 Q Can extending deployments or 10 That was early '90s.
11 combining deployments with COMPTUEX, can that -- | 11 Q Okay. Andwhen wasthelast time
12 can that put additional strain on the shipsitself 12 that you worked with a SEAL Team or a Naval Specia
13 and the equipment? 13 Warfare Team on a deployment?
14 A Yes. Wetypically do voyage repairs 14 A Operationaly it would have beenin
15 during deployment. We pull in, we would have 15 2013.
16 technicians come aboard. We would have host 16 Q Okay. If --if the Navy winsthis
17 country maintenance folks do work in certain cases. 17 lawsuit, the result could be -- would be that
18 And during that time frame, much of that was 18 around 4,000 otherwise qualified members of the
19 constrained. 19 class would be terminated from the Navy. And based
20 Again, we talked about the exhibit 20 on your experience, many years of experience, in
21 that we looked at, talked about how the medical 21 the Navy, and your current role and -- and your --
22 officer really cracked down on who had accessto 22 your position and responsibilities for organizing,
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1 training, and equipping the Forces, would you 1 assumptions.
2 consider that an acceptable loss to the Navy? 2 Y ou can answer the question,
3 MR. CARMICHAEL: Just objection real 3 Admiral.
4 quick that it's not certain that every member of 4 THE WITNESS: So it seemslike quite
5 the class would -- would get separated. 5 an outlier scenario, but | get conceptually the
6 Y ou can answer the question. 6 point you're making. If 80 percent of that
7 THE WITNESS: That would be a hard 7 population did not meet standard, then | believe an
8 lossfor the Navy. The -- you know, as| was 8 action we would look at for 80 percent not meeting
9 looking again at the -- the last two NAVADMINsthat | 9 standard is: What's the underlying reason for
10 we talked about, it highlights a point that we had 10 that? What are the root causes that lead to a
11 discussed earlier, which is clearly inferred in 11 standard we've had for decades? And now | have 80
12 both the original message and the corrected copy, 12 percent of this subset of the Force that can't meet
13 isthat al of these actions are creating 13 it? And | think that's where | would start in
14 opportunities for people through these other -- 14 terms of trying to think through that question.
15 these other leversto stay in the Navy, inferred, 15 BY MR. STEPHENS:
16 we're talking about, and specified people who meet 16 Q And--andwhat if -- | understand
17 the standards. 17 your reference to the -- the standard, the
18 And so thisisthe hard element of 18 vaccination requirements that have been around for
19 whether they al of that class |eft the Navy or 19 decades, but what if my question were specific to
20 some subset didn't, clearly in the context of 20 the COVID-19 vaccine, if 80 percent of DEVGRU had
21 these messages, that would be not the best 21 not received the COVID-19 vaccine, would you
22 outcome for the Navy to lose that size of a 22 then -- would you then evaluate that issue in the
Page 215 Page 217
1 Force. But | also talked about the shape of the 1 same way?
2 Force and how the message specifically talking 2 MR. CARMICHAEL: Same objection.
3 about sea duty operational, sea duty incentive 3 Speculation and improper hypothetical.
4 pay. 4 Y ou can answe.
5 And so the foundational elements 5 THE WITNESS: So let me think through
6 here that we're talking about isthat it's not 6 that. The concept of standard for vaccines, as you
7 purposeful. No matter how talented these 7 just highlighted, has been present for decades.
8 individuals are, if they can't meet standard -- 8 That medical readiness standards applies to all
9 and there's standards beyond medical readiness 9 vaccines, not just COVID. And you're saying, hey,
10 standards, but sailors who can't meet standard, 10 what, if nonetheless, the disqualifying event in
11 which are designed to create ready and lethal 11 every case was one vaccine for 80 percent of the
12 operational Forces to operate forward in a harsh 12 Force, then | think a thoughtful commander would
13 environment, it's not purposeful to retain them 13 think through -- would -- again, would have to dive
14 in the Navy. 14 into that, what's taking place there?
15 BY MR. STEPHENS: 15 BY MR. STEPHENS:
16 Q I 80 percent of DEVGRU were 16 Q And the purpose of that would
17 unvaccinated, would you allow the commanders the 17 potentially be to determine whether the standard --
18 discretion to decide whether those members of 18 whether maintaining that standard and separating
19 DEVGRU can remain in the Navy and be deployed or | 19 those Service members would have -- have a greater
20 would you separate all of them from the Navy? 20 impact or negative impact on the Navy's ability to
21 MR. CARMICHAEL: Objection. Calls 21 accomplish its mission as -- as opposed to allowing
22 for speculation. Hypothetical with unstated 22 them to stay in?
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1 A Itisthat approach we talked about. 1 CERTIFICATE OF NOTARY PUBLIC
2  Theway wemanagerisk isto look at benefit versus 2 |, FELICIA A_- NE_WLAND’ CSR,_the officer before
3 cost and risk. And, you know, again, we - it's 3 whomthe f.oregm ng wdgotaped deposthn was taken, do
) ) ) 4 hereby certify that the witness whose testimony
4 interesting we talked today best practice are . . -
_ 5  appearsin the foregoing deposition was duly sworn by
5 clearly to do that on a case-by-case basis. | 6  me; that the testimony of said witness was taken by me
6  mean, justin the cases that we talked today, the 7 instenotype and thereafter reduced to typewriting
7 high-risk sailorsis case by case, medical waiver 8  under my direction; that said deposition isatrue
8  tostandard is case by case, HIV policy we talked 9  record of the testimony given by said witness; that |
9  about, case by case, Force management message, 10  amneither counsel for, related to, nor employed by
10 pursing transfer to other branches, pursuing 11 any of t.he parties to the action in which this
. 12 deposition was taken; and, further, that | am not a
11 commissions, case by case. .
o 13 relative or employee of any counsel or attorney
12 o _ And so | note the preliminary _ 14  employed by the parties hereto, nor financially or
13 injunction, which precludes the Navy from doing 15  otherwise interested in the outcome of this action.
14 case by caseisfoundational to my declaration. 16
15 MR. STEPHENS: Okay. | have no 17
16 further questions.
17 | don't know if you have redirect. 18
18 MR. CARMICHAEL: No, | don't. 19 FELICIA Aj NEWLAND, CSR
Notary Public
19 VIDEOGRAPHER: If thereare no 20
20 further questions, we are now going off of the My commission expires:
21 record. Thetimeis2:44 p.m. And this concludes 21 September 15, 2024
22 today's testimony given my William Lescher. 22
Page 219 Page 221
1 Thetotal number of media units 1 Andrew E. Carmichael, Esquire
2 used today was five. And these will be retained 2 andrew.e.carmichael @usdoj.gov
3 by Veritext Legal Solutions. Thank you all very 3 .
4 o H e d 4 RE: U.S Navy Seals1-3Et Al v. Austin, Lloyd J. 1l Et Al
Much. Raveanicecay. _ 5 6/30/2022, William K. Lescher (#5289637)
5 (Whereupon, & 244 p.m., the videotaped 6  Theabove-referenced transcript is available for
6 deposition of ADMIRAL WILLIAM LESCHER was 7 review.
7 concluded; signature reserved.) 8  Within the applicable timeframe, the witness should
8 9 read the testimony to verify itsaccuracy. If there are
9 10 any changes, the witness should note those with the
10 11 reason, on the attached Errata Sheet.
1 12 Thewitness should sign the Acknowledgment of
13 Deponent and Errata and return to the deposing attorney.
12 14 Copies should be sent to all counsel, and to Veritext at
13 15 cs-midatlantic@veritext.com
14 16
15 17 Return completed errata within 30 days from
16 18 receipt of testimony.
17 19 If the witnessfailsto do so within the time
18 20 alotted, the transcript may be used as if signed.
21
19 22 Yours,
20 23 Veritext Legal Solutions
21 24
22 25
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1 U.S Navy Seals1-3 Et Al v. Austin, Lloyd J. I11 Et Al
2 William K. Lescher (#5289637)
3 ERRATA SHEET
4 PAGE____ LINE____ CHANGE
5
6 REASON
7 PAGE____ LINE____ CHANGE
8
9 REASON
10 PAGE_____LINE____ CHANGE
11
12 REASON
13 PAGE____LINE___ CHANGE
14
15 REASON
16 PAGE____ LINE___ CHANGE
17
18 REASON
19 PAGE____ LINE____ CHANGE
20
21 REASON
22
23
24 William K. Lescher Date
25
Page 223
1 U.S Navy Seals1-3 Et Al v. Austin, Lloyd J. 11 Et Al
2 William K. Lescher (#5289637)
3 ACKNOWLEDGEMENT OF DEPONENT
4 1, William K. Lescher, do hereby declare that |
5 have read the foregoing transcript, | have made any
6 corrections, additions, or changes | deemed necessary as
7 noted above to be appended hereto, and that the sameis
8 atrue, correct and complete transcript of the testimony
9 given by me.
10
11
12 William K. Lescher Date
13 *If notary isrequired
14 SUBSCRIBED AND SWORN TO BEFORE ME THIS
15 __ DAYOF ,20__.
16
17
18
19 NOTARY PUBLIC
20
21
22
23
24
25
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Federal Rules of Civil Procedure

Rule 30

(e) Review By the Witness; Changes.

(1) Review; Statement of Changes. On request by the
deponent or a party before the deposition is
completed, the deponent must be allowed 30 days
after being notified by the officer that the
transcript or recording is available in which:

(A) to review the transcript or recording; and

(B) 1if there are changes in form or substance, to
sign a statement listing the changes and the
reasons for making them.

(2) Changes Indicated in the Officer's Certificate.
The officer must note in the certificate prescribed
by Rule 30(f) (1) whether a review was requested
and, i1if so, must attach any changes the deponent

makes during the 30-day period.

DISCLAIMER: THE FOREGOING FEDERAL PROCEDURE RULES
ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.

THE ABOVE RULES ARE CURRENT AS OF APRIL 1,

2019. PLEASE REFER TO THE APPLICABLE FEDERAL RULES

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.




Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 113 of 325 PAGEID #: 4778

VERITEXT LEGAL SOLUTIONS
COMPANY CERTIFICATE AND DISCLOSURE STATEMENT

Veritext Legal Solutions represents that the
foregoing transcript is a true, correct and complete
transcript of the colloquies, questions and answers
as submitted by the court reporter. Veritext Legal
Solutions further represents that the attached
exhibits, if any, are true, correct and complete
documents as submitted by the court reporter and/or
attorneys in relation to this deposition and that
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Naval Background and Experience

3. As the Vice Chief of Naval Operations,” I work in coordination with the Chief of
Naval Operations (CNO), the senior admiral in the U.S. Navy, 3 in the execution of his statutory
duties and responsibilities as they pertain to the employment of the Navy. Those duties include
recruiting, organizing, supplying, equipping, training, servicing, mobilizing, demobilizing,
administering, and maintaining the Navy, as will assist in the execution of any power, duty, or
function of the Secretary of the Navy or the Chief of Naval Operations. Additionally, the CNO
delegated several specific responsibilities to me. I oversee programs and policies that impact
Sailors and their families, including health affairs, and monitor and enact polices that promote
good order and discipline in the Navy.

4. I have served in the Uniled States Navy for nearly 42 years. A 1980 graduate of
the United States Naval Academy, my experience includes command of the Vipers of Helicopler
Anti-Submarine Light (MSL) Squadron-48, the Airwolves of HSL-40 and the Maritime Strike
Wing Atlantic. As Commanding Officer, HSL-48, my responsibilities included training,
preparing, and executing Seahawk helicopter detachment deployments on Navy ships deploying
worldwide. As Commanding Officer, HSL-40, I was responsible for the training, evaluation, and
mainienance of the Seahawk helicopter squadron that trains all East Coast Seahawk pilots in
employment of this weapon system. As Commander, Maritime Strike Wing Atlantic, I was

responsible for the material readiness and training of eight Helicopter Maritime Strike (HSM)

? “The [VCNO] has such authority and duties with respect to the Department of the Navy as the Chief of Naval
Operations, with the approval of the Secretary of the Navy, may delegate 1o or prescribe lor him. Orders issucd by
the [VCNO] in performing such duties have the same effect as those issued by the Chief of Naval Operations.” 10
U.S.C. § B035(c).

* The CNO is the senior uniformed officer in the United States Navy. See 10 U.S.C. § 8033(b) (“The Chief of Naval
Operations. while so serving, has the grade ol admiral without vacating his permancnt grade. In the perlormance ol
his dutics within the Department of the Navy, the Chiel of Navil Operations takes precedence above all other
afficers of the naval service,”™)
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squadrons, the Weapons School, Fleet Replacement Squadron, and 4 total of 42 detachments
deploying on Allantic Fleet aircralt carriers and air capable ships, encompassing 68 aircraft and
1,900 personnel. Between command of the Vipers and Airwolves, 1 was the executive officer of
Mine Countermeasures Command and Control Ship USS Inchon (MCS 12), a 20,000 ton vessel
with a crew of 700. As the second in command, I was responsible for the supervision, training
and development of the crew and the daily execution of the command mission, which included
training and preparing the crew for deployment, maintaining and improving operational
readiness and material condition of the ship. As a flag officer, | commanded Expeditionary
Strike Group 5 (ESG-5) und Task Forces 51/59 (CTF 51/59) in Bahrain, leading multiple
Amphibious Ready Groups, Marine Expeditionary Units and the afloat forward staging base
USS Ponce (AFSB(1)-15) in execution of theuter securily events, combal operations, und
emergent national tuskings spanning (he Middle East/Central Command region. My
responsibilities us ESG-5 and CTF 51/59 included multiple events working with NSW forces
embarked on my ships and interoperabilily exercises with partner countries. | also served as
Joint Staff deputy director for resources and acquisition, depuly assistant Secrelary of the Navy
for budget, and Deputy Chief of Naval Operations for integration of capabilities and resources.

Specific Functions of the United States Navy

3. The United States Navy and Marine Corps comprise the Nation’s principal
maritime forces. Their missions are to provide globally deployable forces in order to “secure the
Nation from direct attack: secure strategic access and retain global freedom of action; strengthen
existing and emerging alliances and partnerships; establish favorable security conditions; deter
aggression and violence by state, non-state, and individual actors and, should deterrence fail,

prosecute the full range of military operations in support of U,S. national interests.” See
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Department of Defense Directive (DoDD) 5100.01, Change 1, 09/17/2020, Encl. 6, ] 5.a. b
(attached hereto). Effective execution of all of these discrete functions is vital to the national
security of the United States, and is accomplished by providing fully trained and qualified naval
forces to joint commanders* to deter aggression and, if required, engage in combat operations
and win decisively.

Naval Special Warfare (NSW) and Special Operations Forces (SOF

6. Naval Special Warfare (NSW) and Special Operations Forces (SOF) are
composed of Navy SEALs? and Special Warfare Combatant-Craft Crewmen (SWCC). The
NSW team is a multipurpose combat force organized and trained to conduct a variety of special
operations missions in all environments. Navy SEALs conduct clandestine missions infiltrating
their objective areas by fixed and rotary-wing aircraft, Navy surface ships, combatant craft,
submarines and ground mobility vehicles. Service members designated as Navy SEALs consist
of officers and enlisted members who have been designated pursuant to Navy and NSW policies.
SWCC focus on infiltration and exfiltration of SEALs and other SOF to include from other
Services, and they provide dedicated rapid maobility in maritime environments, as well as the
ability to deliver combat craft via parachute drop. SWCC operate and maintain state-of-the-art
surface craft to conduct special operations.

s In addition to SEALs and SWCC, combat support (CS) and combat service

support (CSS) personnel are assigned to NSW units to support the mission. CS/CSS personnel

* Joint commanders are the combatant vested with awthority and responsibility for military operations within their
arca of respensibility. The Navy and other branches of the Armed Forces provide lorces 1o the combalant
commanders lo execute those responsibilities and lunctions. The combatant commanders exercise authority,
direction and control aver the commands and forces assigned to them and employ those [orces (o accomplish
missions assigned to the combatan( commander. Department of Defense Directive (DoDD) 5100.01, Change |,
09/17/2020, Encl, 1, §1.a through d.

* The term “SEAL” refers 1o “Sea. Ajr, Land,”

App006



Case K27 NBLINY BRtinlrrs Hicfoi20 22985340 PaG»71875°

include officers and enlisted service members identified in Plaintiffs’ complaint (i.e., Explosive
Ordinance Disposal (EOD) personnel and Navy Divers), in addition to other officers and enlisted
service members performing a variety of military functions (e.g., chaplains, medical personnel,
mobile communications teams, tactical cryptologic support, etc.). Navy EOD personnel perform
missions neutralizing explosive weapons, including various weapons of mass destruction, Their
duties include detonating or demolishing hazardous munitions, neutralizing various ordnance,
including sea mines, torpedoes or depth charges, performing parachute or helicopter insertion
operations, and clearing waterways of mines in support of our military operations. Navy Divers
perform a variety of military functions, including wreckage salvage operations and underwater
repairs, harbor and waterway clearance operations, assisting in construction and demolition
projects, executing search and rescue missions, performing deep submergence operations, and
serving as technical experts for diving operations for numerous military special operations unis.
8. Service members in the NSW force are responsible for performing special
operations. Special operations require unigue tactics, techniques, procedures and equipment.
They are often conducted in hostile, austere or diplomatically sensitive environments, and are
characterized by one or more of the following: time-sensitivity, clandestine nature, low visibility,
working with or through host-nation forces, greater requirements for regional orientation and
cultural expertise, and a higher degree of risk. These missions often require members of the
NSW force to work in close quarters where social distancing is not possible, Small NSW ieams
may travel for an extended duration on boats, submersibles, helicopters, aircraft, or other
vehicles that are less than six feet across, and/or which have limited ventilation. Service

members may be in such close quarters while traveling that they must sit shoulder-to-shoulder,
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Additionally, members may be required to operate in subsea environments and may have to

share diving rebreather devices and inhale one another's exhalation.

Mandatory Vaccination Requirements in Response o COVID-19 Pandemic

9. On August 24, 2021, the Secretary of Defense directed the Secretaries of the
Military Departments to immediately begin full vaccination of all members of the Armed Forces
on active duty or in the Ready Reserve. The Secretary of Defense determined that mandatory
COVID-19 vaccinations are necessary to protect the health and military readiness of the force.
The Secretary of the Navy directed implementation of Secretary of Defense’s COVID-19
vaccination mandate® via a Department-wide administrative message (ALNAV) on August 30,
2021. The ALNAYV applies to both Services within the Department of the Navy (DON), the
United States Navy and the United States Marine Corps. The ALNAYV required all active duty
DON Service members, who were not already vaccinated, exempted, or currently seeking an
exemption, to be fully vaccinated with an FDA-approved COVID-19 vaccine within 90 days of
the ALNAV, and all Reserve Component personnel to be fully vaccinated within 120 days.
ALNAYV 062/21 9 4. Active duty Sailors and Marines were required to become fully vaccinated’
by November 28, 2021, and Reserve Component Sailors and Marines by December 28, 2021.
The requirement to obtain full vaccination constitutes a lawful order under Article 92 of the
Uniform Code of Military Justice (UCMIJ), and failure to comply may result in punitive or

adverse administrative action, or both. ALNAYV 062/21 1 5.

® Secretary of Defense Memorandum, “Memorandum for Senior Pentagon Leadership, Commanders of the
Combatant Commands, Defense Agency, and DoD Field Activity Directors,” (August 24, 2021).

! Although refusal to receive the vaccine may subject a member 1o adverse administrative or disciplinary action, the
vaccine will not be forcibly administered to any member who refuses,

4
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10.  The United States Navy issued service-specific guidance via a separate
administrative message (“NAVADMIN™) on September 1, 202]1. NAVADMIN 190/21 outlines
Navy policy concerning the mandatory vaccination of Navy service members, vaccination
administration and reporting requirements, and general guidance related to logistics and
distribution of vaccines. The policy reiterates that COVID-19 vaccination “is mandatory for all
DoD service members who are not medically or administratively exempt” under existing Navy
policy. NAVADMIN 190/21 q 2, 3.a. Refusal to become fully vaccinated against COVID-19
without an approved or pending exemption constitutes a failure to obey a lawful order and is

punishable under Article 92, UCMLI.

The COVID-19 Pandemic Threat to Naval Forces

11.  The judgment of each of the Military Services is that vaccines are the most
effective tool the Armed Forces have to keep our personnel safe, fully mission capable and
prepared to execute the Commander-in-Chief’s orders to protect vital United States’ national
interests. As of January 5, 2022, 261,504 members of the Armed Forces have contracted the
COVID-19 virus, resulting in 2,320 hospitalizations and 82 deaths. Eighty of 82 members who
have died were unvaccinated. Of all active duty personnel who were required to be hospitalized
because of COVID-19, 0.8% received a booster shot prior to hospitalization. Separately, there
have only been six active duty personnel who have received a booster and had a breakthrough
COVID-19 infection that required hospitalization. Among the active duty force, 12% of those
required to be hospitalized have received a primary COVID-19 vaccine without the booster.
Among Reserve and National Guard service members, 97% of those hospitalized with COVID
were unvaccinated or partially vaccinated; 3% of hospitalized members received primary

vaccination but no booster shot; 0.2% hospitalized members had received a booster shot.
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Sending ships into combat without maximizing the crew’s odds of success, such as would be the
case with ship deficiencies in ordnance, radar, working weapons or the means to reliably
accomplish the mission, is dereliction of duty. The same applies to ordering unvaccinated
personnel into an environment in which they endanger their lives, the lives of others and
compromise accomplishment of essential missions.

12, The environment in which Navy personnel operate -- in close quarters for
extended periods of time -- make them particularly susceptible to contagious respiratory diseases
such as COVID-19 and renders mitigation measures such as social distancing unrealistic. In
mid-March 2020, the aircrafi carrier USS THEODORE ROOSEVELT (CVN 71) was deployed
to the Western Pacific Ocean, a vital geo-political center of gravity encompassing several of the
world’s largest militaries and five nations allied with the U.S. through mutual defense treaties,
The leadership of USS THEODORE ROOSEVELT began to see several COVID-19 cases
among the crew. By April 1, 2020, USS THEODORE ROOSEVELT had been pulled off
mission and into Guam with approximately 1,000 crew remaved from the ship, with a reduced
crew remaining to maintain the nuclear reactor and other essential systems. By April 20, 2020,
4,069 Sailors had been removed from the ship oul of a crew of approximately 4,800. The ship
was unavailable for 51 days to maintain presence in a strategically important area which includes
the world’s busiest sea lanes, creating a national security vulnerability in an area vital to our
national interests. When USS THEODORE ROOSEVELT finally got underway on May 21,
2020, approximately 1,800 Sailors remained in Guam. Tragically, one Sailor succumbed to the
COVID-19 virus and died,

3. Even with approximately 97% of the Navy vaccinated, the COVID-19 virus can

degrade units and impact mission. Last month, USS MILWAUKEE (LCS 5), with a 100%
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vaccinated 100-person crew, remained in port one week beyond its schedule because several
members tested positive for COVID-19. Because the full crew was vaccinated, infected
personnel were asymptomatic or had mild symptoms and the impact to mission accomplishment
was substantially mitigated compared to the USS THEODORE ROOSEVELT's experience of
more than 4,000 crew removed from the ship and a 51-day loss of mission. Given the
hospitalizations and death statistics cited above, the MILWAUKEE's minor deployment delay
would likely have been far worse with unvaccinated personnel. The MILWAUKEE is one
example of a Navy manning model where each individual crew member has a high level of
responsibility with little redundancy. The medical staff of the MILWAUKEE consists of only
two Navy Hospital Corpsman, comparable to an Emergency Medical Technician in the civilian
setting. There is little ability on ship to care for a service member with severe COVID
symptoms. If a service member were to develop severe symptoms on this type of ship, it would
require a return to port or an emergency medical evacuation by helicopter. Helicopter medical
evacuation is not always viable due to the location of the ship and the limited range of
helicopters. At the deployable unit level, NSW, EOD, and diver personnel operate in units that
can be as small as a squad of four personnel. Medical evacuations in these small units can be
even less practical and significantly more damaging than the loss of an equal number of crew on
a ship the size of the MILWAUKEE.

14, The types of missions conducted by SEALs, SWCC, EOD and divers cannot be
conducted remotely. A SEAL assigned to perform a counterterrorism mission in a foreign
country cannot perform that task from home; a SWCC cannot drive a combatant craft and
transport SEALSs in a telework status; an explosive ordnance disposal technician—whose job it is

to disarm and dispose of explosives—cannot perform that task remotely. Similarly, the arduous

11
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training necessary to prepare NSW personnel for these missions cannot be performed remotely.
It is not possible for a Navy Diver to remotely prepare compressed air and oxygen tanks for
personnel to complete their training dives. A safety diver musi be physically present during a
high-risk training evolution that may require rescue divers or oxygen technicians. In particular,
Navy Divers assigned to NSW must be able to operate a diving recompression chamber — a small
confined space where the Navy Diver must be in the chamber to assist with the personnel
casualty — which cannot be done remolely. SEAL trainers cannot oversee dangerous swim or
survival training from a physically distanced location. NSW personnel also routinely interact
with the greater Navy population, on ships and aircraft, and in dining facilities and office
environments across the globe. They are required to deploy with no-notice. NSW, EOD and
diver training and operations necessitate our service members interact in close-quarters, confined
spaces, and under conditions where telework, social distancing, and mask-wearing are not
reliable mitigation options.

Immediate Harm to Readiness and Mission Accomplishment

15.  The preliminary injunction forbids the Navy from applying MANMED § 15-
105(3)(n)(9), NAVADMIN 225/21, NAVADMIN 256/21 and Trident Order #12. Order 26, ECF
No. 66. MANMED § 15-105(3)(n)(9) states that personnel who choose not to receive required
vaccinations will be disqualified from special operations duty. NAVADMIN 225/21 provides
guidance for disposition of offenses involving Navy service members who are not fully
vaccinated by the required deadlines, Navy Service members who refuse the COVID-19
vacceine, absent a pending or approved exemption, are required to be processed for administrative

separation.® NAVADMIN 225/21 § 2. A Navy Service member is considered 1o be “refusing the

¥ Although processing for separation is required, this dous not automatically result in a member actually being
separaled. Members processed lor separation may ultimalely be retained in the service.
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vaccine, if: (1) the individual has received a lawful order to be fully vaccinated, (2) is not or will
not be fully vaccinated by the date required, and (3) does not have a pending or approved
exemption request.” Id. § 3.c. The policy designates the Chief of Navy Personnel, a 3-star
admiral, as the COVID-19 Consolidated Disposition Authority to ensure fair and consistent
administrative processing across the service. /d. at§ 5.b. For disciplinary matters, authority to
initiate disciplinary proceedings, either non-judicial punishment or court-martial, is withheld to
the Vice Chief of Naval Operations. Jd. NAVADMIN 256/21 provides additional guidance on
administrative separation processing for those refusing the vaccine, as well as guidance on other
applicable administrative actions. These other applicable administrative actions include:
cancellation of government travel for training or other official purposes; temporary reassignment
within the local area for unvaccinated personnel (with or without a medical exemption or
religious accommodation); adverse fitness reports and evaluations; prohibition on executing
permanent change of station orders; potential termination of special duty and incentive pays;
potential recoupment of unearned bonuses; termination of and potential reimbursement for
Navy-funded education and training; promotion and advancement delays; and removal of
additional qualification designations or Navy Enlisted Classifications.” See NAVADMIN 256/21
91 4.b.through 13. Trident Order # 12, which is directed to the NSW force, does ot create any
new requirements or adverse administrative actions. It consolidates and restates previously
promulgated Navy implementing guidance.

16.  The preliminary injunction forbids the Navy from “[t]aking any adverse

“ Navy Enlisted Classifications define the work performed by Navy enlisted members and the requirements (o
perform specific “ratings” (i.e., occupations). See generally, MANUAL OF NAVY ENLISTED MANPOWER AND
PERSONNEL CLASSIFICATIONS AND OCCUPATIONAL STANDARDS, VOL IT NAVY ENLISTED CLASSIFICATIONS
(NAVPERS 18068F), April 21, 2021 (supplementing the enlisted rating structure in identilying personnel and billets
[i.e.. Jobs] and skills, knowledge, aptitude, or qualifications that must be documented (o identify both people and
billets for management purposes).

12
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action against Plaintiffs on the basis of Plaintiffs’ requests for religious accommodation.” Order
26, ECF No. 66. The order specifically references actions that Plaintiffs allege are being taken
against them while they await a decision on their religious accommodation requests, actions such
as restrictions on travel, access to non-work activities, unpleasant assignments, and being
relieved of leadership duties. Order 26, ECF No. 66. This aspect of the order is intrusive and
harmful to Navy operations, including deployment decisions. In the Navy, “adverse action”
refers to an action that is punitive or the action itself has a direct adverse impact on one’s career
such as a court martial or discharge. The Court's order, however, indicates that routine
personnel actions, such as assignment, official travel and specific duties, are adverse decisions.
Contrary to the Court’s apparent understanding, temporarily reassigning personnel to other units
because they are unvaccinated, regardless of the reason they are unvaccinated (e.g., medical
exemption, religious accommodation, or pending exemption request) is not an adverse action but
a step to protect the health of the whole unit and maintain mission readiness. The Court’s
injunction appears to require the Navy to leave unvaccinated NSW, EOD, and diver personnel in
their units, performing their same duties and deploying on missions regardless of the known risk
to personnel and mission. Such an injunction will degrade NSW, EOD, and diver mission
readiness, breakdown good order and discipline within the NSW force, unnecessarily limit the
Navy’s ability to conduct daily operations and operational missions, and could clearly result in
mission failure in contingencies and crises that cause harm to national security,

17.  NSW personnel must be fully medically ready and at peak fitness given that their
training and missions are physically demanding and arduous. It is vital that all members of the
NSW force be medically fit to perform daily operations and to train or deploy on short notice,

Regardless of their current assignment, all naval forces, NSW in particular, must be ready to

13
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respond to contingencies and crises around the world. All NSW personnel are expected to meet
this requirement, whether in a training status, on instructional duty, or at a headquarters, as the
mission of NSW is to be ready to provide maritime SOF to conduct full spectrum operations to
support national objectives. The Navy could easily require Navy Special Warfare Command to
mobilize personnel outside from any unit, regardless of the planned deployment cycles of a unit
or the currently assigned duties of NSW personnel to respond to the full range of contingencies
and crises, Medical conditions or illness create risk, both medical and operational, not only for
the service member afflicted, but for other members of the unit. As a result, unvaccinated
personnel in a unit degrade the force health protection conditions in the unit, placing personnel in
the unit at risk and degrading the unit’s ability to safely conduct operations, regardless of the
scope of the operation. The following publicly available mission event illustrates how rapidly a
NSW unit can go from steady state in the United States to deploying forward on a mission of the
highest difficulty, requiring peak medical, physical and mental readiness. This example
illustrates the rapid manner in which a contingency or crisis could unfold, and although more
than a decade old, is used due to the unclassified classification of my declaration.

I8.  On April 8, 2009, armed Somali pirates boarded the U.S.-flagged container ship,
Maersk Alabama in the Indian Ocean, taking the crew, composed of U.S. citizens, hostage and
making ransom demands. USS BAINBRIDGE (DDG-96) was the first ship of the international
counter-piracy task force to respond. BAINBRIDGE's commanding officer realized he needed
additional capabilities beyond what he had available on the ship. In response, on short notice, a
SEAL team flew 8,000 miles from the United States to USS BAINBRIDGE and were recovered
onboard. By the evening of April 12, 2009, the situation escalated and SEALs on

BAINBRIDGE eliminated the threat to the remaining hostage, Maersk Alabama Captain
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Phillips, who was subsequently rescued. This is but one example, using a well-publicized
mission, that illustrates how an unvaccinated member would put himself, his teammates, the
conventional forces and the mission at great risk. While NSW personnel may be assigned to
various units with various mission-sets, all naval forces must be ready to respond to global
contingencies and crises on short notice.

19.  If this type of crisis or contingency occurred today, with the Court’s preliminary
injunction in place, the Navy could be required to deploy a SEAL team with one or more
unvaccinated members, risking a COVID-19 outbreak within that unit or on the host Navy
destroyer. Destroyer crews, and others embarked aboard, sleep in confined shared berthing
spaces, are in close proximity in passageways, and eat meals in a communal galley. An
unvaccinated service member is not only more likely to contract COVID-19, but to experience
significant disease symptoms, impact the mission and spread the disease to others.

20.  Navy ships have limited health care facilities. A Sailor experiencing severe
COVID symptoms would require the ship to pull into port instead of executing its mission.
NSW forces often deploy in countries with little or no healthcare support structure and in remote
areas where healthcare is scarce. This is why there has been a long-standing requirement for all
members of the NSW force to be fully medically ready to deploy. A small number of SOF
medical personnel provide limited medical support and patient movement; therefore, any
encumbrance placed on that limited capability unnecessarily puts the mission and the force at-
risk. While some SEALSs are trained to perform emergency, life-saving procedures in remote and
hostile environments, those personnel are not physicians or nurses. Unlike doctors and nurses,
formal civilian medical licenses are not required for them. They do not generally have the

capability, capacity or training to use a ventilator. Additionally, they do not have access to this
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equipment in the types of austere environments in which the NSW units operate, If a deployed
team member contracts COVID-19, there is a strong possibility that the necessary equipment or
treatment would not be readily available. Further, if medical evacuation is necessary for a
member of the unit, this creates additional risk not only to the mission, but places those service
members executing medical evacuation at a risk of harm to themselves such as when the member
requires transport from a hostile, remote or diplomatically sensitive areas.

21.  Redirecting these assets and their crew to perform preventable evacuations results
in a degradation of the Navy's ability to accomplish its primary missions and incurs collateral
impacts. Medical evacuations often require one or more member from the service member's unit
to accompany the evacuated service member. The loss of even one member can degrade the
effectiveness of small NSW units and may compromise the mission. This is similarly the case
for SWCC personnel, who routinely operate with a crew of as little as four personnel on a
combatant craft. Every member of a SEAL team is vital.

22, Unvaccinated NSW personnel put conventional Navy forces at risk as well, Navy
SEALs are one of the most versatile elements of the SOF across all branches of the military
services, in part, because the Navy can deliver them to their mission locations through a variety
of conventional means (e.g., fixed-wing aircraft, helicopters, surface ships and submarines). All
of these means of delivery are confined spaces in which social distancing is impractical.

Because NSW personnel rely on conventional Navy forces to support their missions, any
unvaccinated NSW personnel will put the crew of those conventional forces at unnecessary risk
as well. The Navy must balance the risk to unvaccinated individuals and vaccinated personnel
alike. That risk calculation led to the mandatory vaccination mandate and associated personnel

policies pertaining to the COVID-19 pandemic. It is imperative for the entire force, including

App017



Casgale?2-sY-000R%MM Boci 8 & T8 AR1 P22 F 208,08 261 P28 RAGHID #7496

every member of NSW, to be vaccinated and ready to deploy and execute assigned missions on
short notice.

23.  The capabilities NSW personnel provide include crisis response, support
to forward presence operations, support to conventional Naval forces at sea and in training,
support to Law Enforcement agencies and clandestine insertion operations. EOD personnel
provide critical safety and response to units using live ordnance; Navy divers, EOD and SEALs
support underwater surveys and route clearances. SEALs conduct insertions and extractions by
sea, air or land; they capture high-value enemy personnel and terrorists around the world, carry
out small-unit direct-action missions against military targets and perform underwater
reconnaissance and strategic sabotage, SEALs, SWCC, EOD and divers frequently deploy to
foreign countries to train partners and allies and participate in exercises. Reducing the Navy's
ability to apply long-standing, proven medical readiness principles to this small, elite community
will clearly negatively impact the NSW force’s ability to conduct their operations and could have
significant negative effects to the NSW force’s ability to respond to large-scale contingencies or
crises. This would damage the national security interests of the United States and our foreign
allies and partners,

24. These concerns apply if the injunction requires the Navy to maintain these 35
Plaintiffs in their current status while an appeal is pending. Of the 35 Plaintiffs, 18 are assigned
to nine different parent commands and may deploy anywhere in the world in the immediate
future Lo perform the type of missions described. 15 Plaintiffs are assigned to the NSW Center

or a NSW Center subordinate command, with 14 of them assigned to NSW Advanced Training
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Command (ATC);'” some as instructors who necessarily have close contact with ATC students
in courses to prepare them for NSW operations and some as students attending an advanced
training course before returning to their current or prospective assignment. Two Plaintiffs are
currently assigned to non-NSW training commands. Because the court’s order prohibits them
from being temporarily reassigned, the 14 unvaccinated personnel at NSW ATC have close
contact with fellow instructors and students. These students then circulate among the larger NSW
community as soon as their courses at ATC end. Simply put, close quarters contact during
training creates the opportunity to contract COVID-19 from the unvaccinated instructors at ATC
detachments. The unvaccinated instructors can spread COVID-19 to dozens of candidates in
training, and qualified SEALs, SWCCs, and other personnel, including fellow instructors, at
NSW ATC training courses who will promptly return to their primary units or interact with
additional training classes.

25. In summary, the Navy’s judgment is that COVID-19 vaccines are a critical defense
against COVID-19 and mitigate risk both to our force and to our mission. This judgment takes
into account the environments our service members operate in, the operations the Navy conducts,
and the absence of other effective COVID-19 mitigation measures in the environments in which
we operate. The COVID-19 virus has had a proven substantial impact on Navy unit readiness.
The Court’s order, which bars implementation of the vaccine requirement and requires the Navy
to keep service members it has determined are not medically fit for deployment in a ready 1o

deploy status, will undermine military readiness through the spread of disease and cause

'® ATC’s mission is to provide standardized and accredited individual training and education for qualified NSW and
suppori personnel, U.S. SOF (i.e., from other Services), partner nation SOF and other personnel, as required for
NSW Operations. There are several ATC detachments. The largest detachment in Coronado, California provides a
course of instruction to candidates (i.e., those seeking (o obtain their SEAL or SWCC designation). It also provides
tratning to those already designated as SEALs, SWCC or combat support personnel. Other ATC detachments
provide training in specialized areas 1o NSW personnel, other SOF and pariner nation SOF,

18
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significant harm to military operations by allowing unvaccinated service members to remain in
an unvaccinated status.
Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true

and correct. Executed this 19th day of January, 2022,

W K. CHER
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ENCLOSURE 6

FUNCTIONS OF THE MILITARY DEPARTMENTS

1. COMMON MILITARY DEPARTMENT FUNCTIONS. For purposes other than the
operational direction of the Combatant Commands, the chain of command runs from the
President to the Secretary of Defense to the Secretaries of the Military Departments and, as
prescribed by the Secretaries, to the commanders of Military Service forces.

a. Subject to the authority, direction, and control of the Secretary of Defense, the Secretaries
of the Military Departments are responsible for, and have the authority necessary to conduct, all
affairs of their respective Departments, including:

(1) Recruiting.

(2) Organizing.

(3) Supplying.

(4) Equipping (including research and development).

(5) Training.

(6) Servicing.

(7) Mobilizing.

(8) Demobilizing.

(9) Administering (including the morale and welfare of personnel).
(10) Maintaining.

(11) Construction, outfitting, and repairs of military equipment.

(12) Construction, maintenance, and repair of buildings, structures, and utilities as well
as the acquisition, management, and disposal of real property and natural resources.

b. Subject to the authority, direction, and control of the Secretary of Defense, the Secretaries
of the Military Departments are also responsible to the Secretary of Defense for ensuring that
their respective Departments:

(1) Operate effectively, efficiently, and responsively.
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(2) Formulate policies and programs that are fully consistent with national security
objectives and policies established by the President and the Secretary of Defense.

(3) Implement, in a timely and effective manner, policy, program, and budget decisions
and instructions of the President or Secretary of Defense.

(4) Present and justify positions on the plans, programs, and policies of the Department
of Defense.

(5) Prepare, submit, and justify budgets before Congress, in coordination with other USG
departments and agencies, as applicable; and administer the funds made available for
maintaining, equipping, and training the forces of their respective departments, including those
assigned to the Combatant Commands. Among other things, budget submissions shall be
mmformed by the recommendations of the Military Service Chiefs, Commanders of the Combatant
Commands, and of Military Service component commanders of forces assigned to the
Combatant Commands.

(6) Establish and maintain reserves of manpower, equipment, and supplies for the
effective prosecution of the range of military operations and submit, in coordination with the
other Military Departments, mobilization information to the Joint Chiefs of Staff.

(7) Develop integrated mobilization plans for the expansion of peacetime components to
meet the needs of war.

(8) Perform Military Department functions necessary to fulfill the current and future
operational requirements of the Combatant Commands, including the recruitment, organization,
training, and equipping of interoperable forces.

(9) Provide forces to enhance military engagement, conduct security cooperation, build
the security capacity of partner states, and deter adversaries to prevent conflict. These actions
shall be coordinated with the other Military Departments, Combatant Commands, USG
departments and agencies, and international partners, as required.

(10) Provide forces, military missions, and detachments for service in foreign countries
as may be required to support the national interests of the United States, and provide, as directed,
assistance in training, equipping, and advising the military forces of foreign nations.

(11) Coordinate with the other Military Departments and all of the other DoD
Components to provide for more effective, efficient, and economical administration; eliminate
duplication; and assist other DoD Components in the accomplishment of their respective
functions by providing personnel, intelligence, training, facilities, equipment, supplies, and
services, as may be required.

(12) Develop, garrison, supply, equip, and maintain bases and other installations,
including lines of communication, and provide administrative and logistical support for all
assigned forces and bases, unless otherwise directed by the Secretary of Defense.
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(13) Provide, as directed, administrative and logistical support to the headquarters of the
Combatant Commands, to include direct support of the development and acquisition of the
command and control systems of such headquarters.

(14) Supervise and control Military Department intelligence activities, including the
collection, production, and dissemination of military and military-related foreign intelligence and
counterintelligence as required for execution of Military Department responsibilities.

(15) Afford the Assistant Secretary of Defense for Special Operations and Low-Intensity
Conflict; the Commander, USSOCOM; the PCA; and the Commander, USCYBERCOM, an
opportunity to coordinate on Military Department and Military Service personnel management
policy and plans as they relate to accessions, assignments, compensation, promotions,
professional development, readiness, retention, sustainment, and training of all SOF (for
USSOCOM) and all cyber operations forces (for USCYBERCOM) personnel. This coordination
shall not interfere with the title 10 authorities of the Military Departments or Military Services.

(16) Engage in such other activities as are prescribed by law, the President, or the
Secretary of Defense.

2. COMMON MILITARY SERVICE FUNCTIONS. The Army, the Navy, the Air Force, the
Marine Corps, and the Space Force, and the Coast Guard, when transferred to the Department of
the Navy in accordance with sections 2, 3, and 145 of Reference (h), to include the Active and
Reserve Components of each, under their respective Secretaries, shall provide conventional,
strategic, and SOF to conduct the range of operations as defined by the President and the
Secretary of Defense. Further, they shall perform the following common functions:

a. Develop concepts, doctrine, tactics, techniques, and procedures, and organize, train, equip,
and provide land, naval, air, space, and cyberspace forces, in coordination with the other Military
Services, Combatant Commands, USG departments and agencies, and international partners, as
required, that enable joint force commanders to conduct decisive operations across the spectrum
of conflict in order to achieve the desired end state.

b. Determine Military Service force requirements and make recommendations concerning
force requirements to support national security objectives and strategy and to meet the
operational requirements of the Combatant Commands.

c. Recommend to the Joint Chiefs of Staff the assignment and deployment of forces to the
Combatant Commands established by the President through the Secretary of Defense.

d. Monitor and assess Military Service operational readiness and capabilities of forces for
assignment to the Combatant Commands and plan for the use of the intrinsic capabilities of the
other Military Services, USSOCOM, and USCYBERCOM that may be made available.

e. Develop doctrine, tactics, techniques, and procedures for employment by Military Service
forces and:

32
Change 1, 09/17/2020 ENCLOSURE 6
App023



Caseade?22V-0PB85 WM BAG i v-3 FilRde QY1822 Pagesd3shPah PAGHIY #4802

DoDD 5100.01, December 21, 2010

(1) Assist the Chairman of the Joint Chiefs of Staff in the development of joint doctrine.

(2) Coordinate with the Chairman of the Joint Chiefs of Staff, the Combatant
Commands, the other Military Services, USG departments and agencies, partner security forces,
and non-governmental organizations, in the development of the doctrine, tactics, techniques, and
procedures necessary for participation in and/or command of joint, interagency, and
multinational operations.

(3) Coordinate with the Commanders, USSOCOM and USCYBERCOM, in the
development of the doctrine, tactics, techniques, and procedures employed by Military Service
forces when related to special operations and cyber operations, respectively.

f. Provide for training for joint operations and joint exercises in support of Combatant
Command operational requirements, including the development of Military Service joint training
requirements, policies, procedures, and publications.

g. Provide logistical support for Military Service and all forces assigned to joint commands,
including procurement, distribution, supply, equipment, and maintenance, unless otherwise
directed by the Secretary of Defense.

h. Organize, train, and equip forces to contribute unique service capabilities to the joint force
commander to conduct the following functions across all domains, including land, maritime, air,
space, and cyberspace:

(1) Intelligence, surveillance, reconnaissance, and information operations, to include
electronic warfare and MISO in order to provide situational awareness and enable decision
superiority across the range of military operations.

(2) Offensive and defensive cyberspace operations to achieve cyberspace superiority in
coordination with the other Military Services, Combatant Commands, and USG departments and

agencies.

(3) Special and cyber operations in coordination with USSOCOM, USCYBERCOM, and
other Combatant Commands, the Military Services, and other DoD Components.

(4) Personnel recovery operations in coordination with USSOCOM and other Combatant
Commands, the Military Services, and other DoD Components.

(5) Counter weapons of mass destruction.
(6) Building partnership capacity/security force assistance operations.
(7) Forcible entry operations.

(8) Missile Defense.
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(9) Other functions as assigned, such as Presidential support and antiterrorism.

i. Organize, train, and equip forces to conduct support to civil authorities in the United States
and abroad, to include support for disaster relief, consequence management, mass migration,
disease eradication, law enforcement, counter-narcotics, critical infrastructure protection, and
response to terrorist attack, in coordination with the other Military Services, Combatant
Commands, National Guard, and USG departments and agencies.

J- Operate organic land vehicles, aircraft, cyber assets, spacecraft or space systems, and ships
or craft.

k. Conduct operational testing and evaluation.

l. Provide command and control.

m. Provide force protection.

n. Consult and coordinate with the other Military Services on all matters of joint concern.
3. INDIVIDUAL MILITARY DEPARTMENT FUNCTIONS. The forces developed and
trained to perform the primary functions set forth in sections 4 through 6 of this enclosure shall
be employed to support and supplement the other Military Service, USSOCOM, and
USCYBERCOM forces in carrying out their primary functions, wherever and whenever such

participation shall result in increased effectiveness and shall contribute to the accomplishment of
overall military objectives.

4. FUNCTIONS OF THE DEPARTMENT OF THE ARMY

a. The Department of the Army includes land combat, and service forces, and such aviation,
water transport, and space and cyberspace forces as may be organic therein, and shall be
organized, trained, and equipped primarily for prompt and sustained combat incident to
operations on land, and to support the other Military Services and joint forces. The Army is
responsible for the preparation of land forces necessary for the effective prosecution of war and
military operations short of war, except as otherwise assigned. The Army is the Nation’s
principal land force and promotes national values and interests by conducting military
engagement and security cooperation; deterring aggression and violence; and should deterrence
fail, compelling enemy behavioral change or compliance. The Army shall contribute forces
through a rotational, cyclical readiness model that provides a predictable and sustainable supply
of modular forces to the Combatant Commands, and a surge capacity for unexpected
contingencies.

b. The Functions of the Army. In addition to the common military service functions listed in
paragraphs 2.a. through 2.n. of this enclosure, the Army, within the Department of the Army,
shall develop concepts, doctrine, tactics, techniques, and procedures, and organize, train, equip,
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and provide forces with expeditionary and campaign qualities to perform the following specific
functions:

(1) Conduct prompt and sustained combined arms combat operations on land in all
environments and types of terrain, including complex urban environments, in order to defeat

enemy ground forces, and seize, occupy, and defend land areas.

(2) Conduct air and missile defense to support joint campaigns and assist in achieving air
superiority.

(3) Conduct airborne and air assault, and amphibious operations. The Army has primary
responsibility for the development of airborne doctrine, tactics, techniques, and equipment.

(4) Conduct CAO,
(5) Conduct riverine operations.

(6) Occupy territories abroad and provide for the initial establishment of a military
government pending transfer of this responsibility to other authority.

(7) Interdict enemy sea, space, air power, and communications through operations on or
from the land.

(8) Provide logistics to joint operations and campaigns, including joint over-the-shore
and intra-theater transport of time-sensitive, mission-critical personnel and materiel.

(9) Provide support for space operations to enhance joint campaigns, in coordination
with the other Military Services, Combatant Commands, and USG departments and agencies.

(10) Conduct authorized civil works programs, to include projects for improvement of
navigation, flood control, beach erosion control, and other water resource developments in the
United States, its territories, and its possessions, and conduct other civil activities prescribed by
law.

(11) Provide intra-theater aeromedical evacuation,

(12) Conduct reconnaissance, surveillance, and target acquisition.

(13) Operate land lines of communication.

5. FUNCTIONS OF THE DEPARTMENT OF THE NAVY

a. The Department of the Navy is composed of naval, land, air, space, and cyberspace forces,
both combat and support, not otherwise assigned, to include those organic forces and capabilities
necessary to operate, and support the Navy and Marine Corps, the other Military Services, and
joint forces. The Navy and Marine Corps comprise the Nation’s principal maritime force. They
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employ the global reach, persistent presence through forward-stationed and rotationally-based
forces, and operational flexibility to secure the Nation from direct attack; secure strategic access
and retain global freedom of action; strengthen existing and emerging alliances and partnerships;
establish favorable security conditions; deter aggression and violence by state, non-state, and
individual actors and, should deterrence fail, prosecute the full range of military operations in
support of U.S. national interests.

b. The Functions of the Navy. In addition to the common military service functions listed in
paragraphs 2.a. through 2.n. of this enclosure, the Navy, within the Department of the Navy,
shall develop concepts, doctrine, tactics, techniques, and procedures and organize, train, equip,
and provide forces to perform the following specific functions:

(1) Conduct offensive and defensive operations associated with the maritime domain
including achieving and maintaining sea control, to include subsurface, surface, land, air, space,
and cyberspace.

(2) Provide power projection through sea-based global strike, to include nuclear and
conventional capabilities; interdiction and interception capabilities; maritime and/or littoral fires,
to include naval surface fires; and close air support for ground forces.

(3) Conduct ballistic missile defense.
(4) Conduct ocean, hydro, and river survey and reconstruction.
(5) Conduct riverine operations.

(6) Establish, maintain, and defend sea bases in support of naval, amphibious, land, air,
or other joint operations as directed.

(7) Provide naval expeditionary logistics to enhance the deployment, sustainment, and
redeployment of naval forces and other forces operating within the maritime domain, to include
joint sea bases, and provide sea transport for the Armed Forces other than that which is organic
to the individual Military Services, USSOCOM, and USCYBERCOM.

(8) Provide support for joint space operations to enhance naval operations, in
coordination with the other Military Services, Combatant Commands, and USG departments and
agencies.

(9) Conduct nuclear operations in support of strategic deterrence, to include providing
and maintaining nuclear surety and capabilities.

¢. The Functions of the Marine Corps. In addition to the common military service functions
listed in paragraphs 2.a. through 2.n. of this enclosure, and pursuant to section 8063 of Reference
(e), the Marine Corps, within the Department of the Navy, shall develop concepts, doctrine,
tactics, techniques, and procedures and organize, train, equip, and provide forces, normally
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employed as combined arms air ground task forces, to serve as an expeditionary force-in-
readiness, and perform the following specific functions:

(1) Seize and defend advanced naval bases or lodgments to facilitate subsequent joint
operations.

(2) Provide close air support for ground forces.

(3) Conduct land and air operations essential to the prosecution of a naval campaign or
as directed,

(4) Conduct complex expeditionary operations in the urban littorals and other
challenging environments.

(5) Conduct amphibious operations, including engagement, crisis response, and power
projection operations to assure access. The Marine Corps has primary responsibility for the
development of amphibious doctrine, tactics, techniques, and equipment.

(6) Conduct security and stability operations and assist with the initial establishment of a
military government pending transfer of this responsibility to other authority.

(7) Provide security detachments and units for service on armed vessels of the Navy,
provide protection of naval property at naval stations and bases, provide security at designated
U.S. embassies and consulates, and perform other such duties as the President or the Secretary of
Defense may direct. These additional duties may not detract from or interfere with the
operations for which the Marine Corps is primarily organized.

d. The Functions of the Coast Guard. The Coast Guard is a unique Military Service residing
within the Department of Homeland Security while simultaneously providing direct support to
the Department of Defense under its inherent authorities under References (e) and (h). In
addressing the Coast Guard when it is not operating in the [Department of the] Navy, this
issuance is descriptive in nature and does not purport to be either directive or regulatory. As
directed by the President, and in accordance with Memorandum of Agreement between the
Department of Defense and Department of Homeland Security on the use of Coast Guard
Capabilities and Resources in Support of the National Military Strategy (Reference (ab)), the
Department of the Navy shall coordinate with the Department of Homeland Security regarding
Coast Guard military functions in time of limited war or defense contingency, without transfer of
Coast Guard authority to the Secretary of the Navy. As directed, the Department of the Navy
will provide intelligence, logistical support, and specialized units to the Coast Guard, including
designated ships and aircraft, for overseas deployment required by naval component
commanders, maritime search and rescue, integrated port security, and coastal defense of the
United States. The Coast Guard shall maintain a state of readiness to function as a specialized
Military Service in the Department of the Navy in time of war or national emergency. If
specified in a declaration of war by Congress or if directed by the President, the Coast Guard
shall operate as a Military Service in the Department of the Navy, and shall continue to do so
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until the President transfers the Coast Guard back to the Department of Homeland Security by
Executive order pursuant to section 3 of Reference (h).

(1) The Coast Guard shall develop concepts, doctrine, tactics, techniques, and procedures
and organize, train, equip, and provide forces to perform the following specific functions when

providing direct or cooperative support to the Department of Defense:

(a) Conduct coastal sea control and maritime and air interception and interdiction
operations.

(b) Conduct maritime homeland security and counterterrorism operations.

(c¢) Provide for port operations, security, and defense.

(d) Provide maritime operational threat response.

(e) Conduct counter-illicit trafficking operations.

(f) Conduct military environmental response operations.

(g) Conduct theater security cooperation operations,

(h) Conduct search and rescue operations.

(1) Conduct ice operations.

(3) Provide for marine safety, including aids to navigation.

(2) The Coast Guard will coordinate with the Department of Defense, including the

Department, of the Navy to provide specialized Coast Guard units, or obtain Navy units,
including designated ships and aircraft, for deployment as requested by Military Service

component or joint commanders.

6. FUNCTIONS OF THE DEPARTMENT OF THE AIR FORCE

a. The Department of the Air Force is composed of air, space, and cyberspace forces, both
combat and support, not otherwise assigned. The Air Force and Space Force are the Nation’s
principal air and space forces, and are responsible for the preparation of forces necessary for the
effective prosecution of war. The Department of the Air Force shall organize, train, equip, and
provide air, space, and cyberspace forces for the conduct of prompt and sustained combat
operations, military engagement, and security cooperation in defense of the Nation, and to
support the other Military Services and joint forces. The Air Force and Space Force will provide
the Nation with global vigilance, global reach, and global power in the form of in-place, forward-
based, and expeditionary forces possessing the capacity to deter aggression and violence by state,
non-state, and individual actors to prevent conflict, and, should deterrence fail, prosecute the full
range of military operations in support of U.S. national interests.
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b. The Functions of the Air Force. In addition to the common military service functions
listed in paragraphs 2.a. through 2.n. of this enclosure, the Air Force, within the Department of
the Air Force, shall develop concepts, doctrine, tactics, techniques, and procedures and organize,
train, equip, and provide forces to perform the following specific functions:

(1) Conduct nuclear operations in support of strategic deterrence, to nclude providing
and maintaining nuclear surety and capabilities.

(2) Conduct offensive and defensive operations, to include appropriate air and missile
defense, to gain and maintain air superiority, and air supremacy as required, to enable, the
conduct of operations by U.S. and allied land, sea, air, space, and special operations forces,

(3) Conduct global precision attack, to include strategic attack, interdiction, close air
support, and prompt global strike.

(4) Provide timely, global integrated intelligence, surveillance, and reconnaissance
capability and capacity from forward deployed locations and globally distributed centers to
support world-wide operations.

(5) Provide rapid global mobility to employ and sustain organic air and space forces and
other Military Service and USSOCOM forces, as directed, to include airlift forces for airborne
operations, air logistical support, tanker forces for in-flight refueling, and assets for aeromedical
evacuation.

(6) Provide agile combat support to enhance the air and space campaign and the
deployment, employment, sustainment, and redeployment of air and space forces and other
forces operating within the air and space domains, to include joint air and space bases, and for
the Armed Forces other than which is organic to the individual Military Services and
USSOCOM 1n coordination with the other Military Services, Combatant Commands, and USG
departments and agencies.

(7) Conduct global personnel recovery operations including theater-wide combat and
civil search and rescue, in coordination with the other Military Services, USJFCOM,
USSOCOM, and DoD Components.

(8) Conduct global integrated command and control for air and space operations.

c. The Functions of the Space Force. In addition to the common military service functions
listed in Paragraphs 2.a. through 2.n. of this enclosure, the Space Force, within the Department
of the Air Force, shall develop concepts, doctrine, tactics, techniques, and procedures and
organize, train, equip, and provide forces to perform the following specific functions:

(1) Provide freedom of operation for the United States in, from, and to space.

(2) Provide prompt and sustained space operations.
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(3) Protect the interests of the United States in space.

(4) Deter aggression in, from, and to space.

(5) Conduct space operations.
7. DEPARTMENT OF THE ARMY AND DEPARTMENT OF THE AIR FORCE: THE NGB.
The NGB is a joint activity of the Department of Defense. The NGB performs certain Military

Service-specific functions and unique functions on matters involving non-federalized National
Guard forces as set forth in Reference (i).
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The deposition will be stenographically and electronically recorded and will be videotaped.

The deposition will be used for discovery and/or evidentiary purposes to the full extent allowed

by the Federal Rules of Civil Procedure and the Federal Rules of Evidence.

Dated: June 3, 2022
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DEFINITIONS

1. “Concerning” means having any relationship or connection to, regarding, relating,
being connected to, commenting on, responding to, addressed to, sent to, containing, evidencing,
showing, memorializing, describing, analyzing, reflecting, pertaining to, comprising, constituting,
or otherwise establishing any reasonable, logical, or causal connection.

2. “Document” and “documents” are synonymous in meaning and equal in scope to
the usage of the terms as defined in Federal Rule of Civil Procedure 34(a)(1)(A) and shall include
all items subject to inspection and copying under those Rules, including any original, reproduction,
copy, or draft of any kind of written or documented material, stored in any medium, including but
not limited to audio and video tapes, correspondence, memoranda, interoffice communications,
electronic mail, text messages, notes, diaries, calendars, personal digital assistant device entries,
contract documents, estimates, vouches, minutes of meetings, invoices, checks, reports, notes of
telephone conversations, notes of oral communications, computer-stored information that is
retrievable in any form, writings, drawings, graphs, charts, photographs, and other data
compilations, from which information can be obtained, and electronically stored information that
is retrievable in any form, or translated if necessary, by Defendants through detection devices into
a reasonably usable form, except that neither electronically stored voicemails nor the information
stored in the memories of copiers, printers, and fax machines are “documents” under this
definition.

A The singular shall be construed to include the plural, and the plural shall be
construed to include the singular, as necessary to bring within the scope of each request all

documents that might otherwise be construed as nonresponsive to the request.
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4. The connectives “and™ and “or” and the phrase “and/or” shall be construed either
disjunctively or conjunctively to bring within the scope of each request all documents that might
otherwise be construed as nonresponsive to the request. The word “and” shall be construed to mean
both “and” and “or,” and vice versa, as necessary to bring within the scope of each request all
documents that might otherwise be construed as nonresponsive to the request.

3. *Lescher Declaration” means the declaration of Admiral William K. Lescher signed
on January 19, 2022 and submitted in support of Defendants’ Application for a Partial Stay of the
Injunction Issued by the United States District Court for the Northern District of Texas. A copy of
the Lescher Declaration is attached hereto as Exhibit A.

6. “COVID-19” refers to severe acute respiratory syndrome coronavirus 2 (SARS-
CoV-2), coronavirus disease 2019 and/or the illness caused by the SARS-CoV-2 virus,

INSTRUCTIONS

I In responding to these document requests, Defendants are required to furnish all
responsive documents in their possession, custody, or control, or in the possession, custody, or
control of their attorneys, agents, employees, independent contractors, and all other persons acting
on behalf of each of them or any of them.

2 Each document request shall be responded to separately and fully, unless it is in
good faith objected to, in which event the reasons for the objection shall be stated with specificity.
If an objection pertains to only a portion of the request, or to a word, phrase, or clause contained
therein, Defendants shall state the objection to that portion only and respond to the remainder of
the request.

3 If, in responding to these document requests, Defendants claim any ambiguity in a

document request, or in a definition or instruction applicable thereto, Defendants shall not rely
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upon the ambiguity as a basis for refusing to respond, but shall set forth as part of their response
the language deemed to be ambiguous and the interpretation used in responding to the request.

4, An original or one copy of each responsive document shall be produced. Any copy
of a document that varies in any way from the original or from any other copy of the document,
whether by reason of handwritten or other notation, highlighting, underlining, or other marks, or a
draft or successive iteration thereof and all modifications thereto, shall constitute a separate
document and must be produced, whether or not the original of such document is within
Defendants’ possession, custody, or control, If the same document exists in both electronic and
non-electronic format, the electronically maintained document must be produced; provided, if the
non-electronically maintained document varies in any way from the electronically maintained
document as described above, both the electronically maintained and non-electronically
maintained documents shall be produced.

¥ Documents shall be produced as they are kept in the ordinary course of business.
Each document requested is to be produced in its original file folder, file jacket, or cover (or
Defendants may, in the alternative, designate in writing the titles of such folder, jacket, or cover
with respect to each document). The individual or department from whose files the document is
being produced is to be indicated.

6. If there are no documents responsive to any particular request, Defendants shall
state 80 in writing,

V& A request for documents shall be deemed to include a request for all transmittal
sheets, cover letters, exhibits, enclosures, and atachments to the documents, in addition to the

document itself, without abbreviation or expurgations. Documents attached to other documents or
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materials shall not be separated unless information is provided sufficient to permit reconstruction
of the grouping or context in which the document is maintained in the ordinary course of business.

8. If the documents requested differ from one office, division, or location to another,
the requests require production of documents for each office, division, or location.

9. Each document requested shall be produced in its entirety and without redactions,
deletions, or excisions, regardless of whether Defendants consider the entire document fo be
relevant or responsive to these requests.

10.  For any document withheld under a claim of privilege, submit a privilege log that
complies with FRCP 26(b)(5)(A) with your response to these requests,

11.  These document requests are continuing in nature. Any document obtained,
created, identified, or located after service of any response to these requests that would have been
included in the responses had the document been available or had its existence been known at that
time should be produced immediately.

12, For any document responsive to these requests that has been destroyed, lost. is
otherwise unavailable, or is no longer in Defendants’ present possession, custody, or control,
identify with respect to each document: the author, addressee, date, number of pages, and subject
matter; and explain in detail the events leading to the destruction or loss, or the reason for the
unavéilability of such document, including the location of such document when last in your
possession, custody, or control, and the date and manner of its disposition.

13.  The relevant time period for these document requests is October 1, 2019, through

the time of trial, unless otherwise stated.
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REQUESTS FOR PRODUCTION

Document Request No. 1:

Produce all documents relied on, reviewed, considered, cited, discussed, analyzed, consulted or
referenced by Admiral William K. Lescher in drafting or preparing the Lescher Declaration.

Document Request No. 2:

Produce all documents reflecting communications by and between Admiral William K. Lescher
and any other person concerning the Lescher Declaration, including all communications
concerning each document produced in response to Document Request No. 1, all communications
concerning the facts contained in the Lescher Declaration, and all communications concerning any
and all opinions or conclusions contained in the Lescher Declaration.

Document Request No. 3:

Produce all documents concerning any meetings or telephone calls by and between Admiral
William K. Lescher and any other person concerning the Lescher Declaration, including but not
limited to, calendar appointments, notes, memos, visitor logs, and phone records.

Document Request No. 4:

Produce all documents in the possession, custody, or control of Admiral William K. Lescher
between October 1, 2019 and the present concerning COVID-19, or the claims alleged in this
lawsuit, the facts alleged in this lawsuit, the defenses asserted by Defendants in this lawsuit, or the
facts, opinions, or conclusions contained in any declarations or other sworn statements submitted

by Defendants in this lawsuit.
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Document Request No. 5:

Produce all documents reflecting communications by and between Admiral William K. Lescher
between October 1, 2019 and the present and any other person concerning COVID-19, or the
claims alleged in this lawsuit, the facts alleged in this lawsuit, the defenses asserted by Defendants
in this lawsuit, or the facts, opinions, or conclusions contained in any declarations or other sworn

statements submitted by Defendants in this lawsuit.
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Dated: May 17, 2022
Respectfully submitted.

Kelly J. Shackelford

Texas Bar No. 18070950
Jeffrey C. Mateer

Texas Bar No. 13185320
Hiram S. Sasser, 111

Texas Bar No. 24039157
David J. Hacker

Texas Bar No. 24103323
Michael D. Berry

Texas Bar No. 24085835
Justin Butterfield

Texas Bar No. 24062642
Danielle Runyan *

New Jersey Bar No. 027232004
Holly M. Randall *

Oklahoma Bar No. 34763
FIRST LIBERTY INSTITUTE
2001 W. Plano Pkwy., Ste. 1600
Plano, Texas 75075
Tel: (972) 941-4444
jmateer@firstliberty.org
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Jordan E. Pratt
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CERTIFICATE OF SERVICE
[ hereby certify that I caused to be served copies of the foregoing Plaintiffs” First Set of
Requests for Production of Documents by electronic mail this 17th day of May 2022, upon counsel

for Defendants.

/s/Andrew B. Stephens
ANDREW B. STEPHENS
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EXHIBIT A
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

U.S. NAVY SEALs 1-26;
U.S. NAVY SPECIAL WARFARE
COMBATANT CRAFT CREWMEN 1-5;
U.S. NAVY EXPLOSIVE ORDNANCE
DISPOSAL TECHNICIAN 1; and
U.S. NAVY DIVERS 1-3,

Plaintiffs,
Case No. 4:21-CV-01236-O
V.

LLOYD J. AUSTIN, III,

individually and in his official capacity as
United States Secretary of Defense; UNITED
STATES DEPARTMENT OF DEFENSE;
CARLOS DEL TORO, individually and in
his official capacity as United States
Secretary of the Navy,

Defendants.

DECLARATION OF WILLIAM K. LESCHER
I, William K. Lescher, hereby state and declare as follows:
L I am an admiral' in the United States Navy, currently serving as the Vice Chief of
Naval Operations (VCNO), located in Arlington, Virginia at the Pentagon. The position of
VCNO is appointed by the President, with the advice and consent of the Senate, and is the
second highest uniformed Officer in the Navy. I have served in this position since May 29,
2020. | make this declaration in support of the Government’s motion for a stay of this Court’s

preliminary injunction pending appeal. The statements made in this declaration are based on my

" The rank of “admiral” is the highest military rank in the Navy. The term “admirals” is also frequently referred lo
as “Mlag officers.” Flag officers include the ranks of rear admiral (lower half), rear admiral (upper half). vice admiral
and admiral. Flag officers comprise the most senior levels of unifermed leadership in the Navy.

|

App002



Casg 1255y Q0MBIMMM Bociv SR b T eledY1RaR5 2955428 8 38° PLRfIR A1 4824

personal knowledge, my military judgment and experience, and on information that has been
provided to me in the course of my official duties.
Preliminary Statement

T I have reviewed the preliminary injunction order issued by this Court on January
3,2022. Ibelieve the Court’s injunction will cause immediate harm fo the Navy, and in
particular to the operations of Naval Special Warfare (NSW) and Special Operations Forces
(SOF), and to the national security of the United States. Operationally, in 2021, the Navy
executed more than 30,000 steaming days and one million flying hours to protect America, deter
conflict and keep the sea lanes open and free. The Court's injunction directly impacts the
Navy's ability to carry out its responsibilities to protect and maintain the health and safety of our
Force, in particular our ability to halt the spread of COVID-19 through a mandatory vaccination
requirement. Unvaccinated or partially vaccinated service members are at higher risk to contract
COVID-19, and to develop severe symptoms requiring hospitalizations that remove them from
their units and impact mission execution. Vaccination against COVID-19 has proven to be
essential in keeping Navy units on mission by mitigating the impact of COVID-19. Fully
vaccinated naval forces are required to ensure readiness to carry out Navy missions throughout
the world and, if required, to engage in combat operations. Restriction of the Navy's ability to
reassign unvaccinated personnel in order to mitigate COVID-19 related risks to units preparing
to deploy, or that are deployed, will cause direct and immediate impact to mission execution.
Further, the harm caused by this injunction is not limited to 35 unvaccinated Plaintiffs. The
heath, readiness, and mission execution of broader conventional Navy units and personnel who

support these personnel are threatened as well.

T
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Naval Background and Experience

3. As the Vice Chief of Naval Operations,” I work in coordination with the Chief of
Naval Operations (CNQ), the senior admiral in the U.S. Navy,? in the execution of his statutory
duties and responsibilities as they pertain to the employment of the Navy. Those duties include
recruiting, organizing, supplying, equipping, training, servicing, mobilizing, demobilizing,
administering, and maintaining the Navy, as will assist in the execution of any power, duty, or
function of the Secretary of the Navy or the Chief of Naval Operations. Additionally, the CNO
delegated several specific responsibilities to me. I oversee programs and policies that impact
Sailors and their families, including health affairs, and monitor and enact polices that promote
good order and discipline in the Navy.

4, I have served in the United States Navy for nearly 42 years, A 1980 graduate of
the United States Naval Academy, my experience includes command of the Vipers of Helicopier
Anti-Submarine Light (HSL) Squadron-48, the Airwolves of HSL-40 and the Maritime Strike
Wing Atlantic. As Commanding Officer, HSL-48, my responsibilities included training,
preparing, and executing Seahawk helicopter detachment deployments on Navy ships deploying
worldwide. As Commanding Officer, HSL-40, I was responsible for the training, evaluation, and
maintenance of the Seshawk helicopter squadron that trains all East Coast Seahawk pilots in
employment of this weapon system. As Commander, Maritime Strike Wing Atlantic, | was

responsible for the material readiness and training of eight Helicopter Maritime Strike (HSM)

? “The [VCNO] has such authority and duties with respect to the Department of the Navy as the Chief of Naval
Operations, with the approval of the Secretary of the Navy, may delegate to or preseribe for him. Orders issued by
the [VCNO] in performing such duties have the same effect as those issued by the Chief of Naval Operations.” 10
U.8.C. § BO35(c).

3 The CNO is the senior uniformed officer in the United States Navy. See 10 U.S.C. § 8033(b) (" The Chief of Naval
Operations, while so serving, has tie grade of admiral without vacating his permanent grade, In the pertormance of
his duties wilhin the Department of the Navy, the Chicl of Naval Operations lakes precedence above all other
ullicers ol the naval service.™)
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squadrons, the Weapons School, Fleet Replacement Squadron, and a total of 42 detachments
deploying on Atlantic Fleet aircraft carriers and air capable ships, encompassing 68 aircraft and
1,900 personnel. Between command of the Vipers and Airwolves, 1 was the executive officer of
Mine Countermeasures Command and Control Ship USS lachon (MCS 12), a 20,000 ton vessel
with a crew of 700, As the second in command, I was responsible for the supervision, training
and development of the crew and the daily execution of the command mission, which included
training and preparing the crew for deployment, maintaining and improving operational
readiness and material condition of the ship. As a flag officer, | commanded Expeditionary
Strike Group 5 (ESG-5) and Task Forces 51/59 (CTF 51/59) in Bahrain, leading multiple
Amphibious Ready Groups, Marine Expeditionary Units and the afloat forward staging base
USS Ponce (AFSB(1)-15) in execution of theuter security events, combat operations. and
emergent national tuskings spanning the Middle East/Central Command region. My
responsibilities as ESG-3 and CTF 51/59 included multiple events working with NSW forces
embarked on my ships and interoperabilily exercises with partner countries. [ also served as
Joint Staff deputy director for resources and acquisition, deputy assistant Secretary of the Navy
for budget, and Deputy Chief of Naval Operations for integration of capabilities und resources.
Specific Functions of the United States Navy

5. The United States Navy and Marine Corps comprise the Nation's principal
maritime forces. Their missions are ta provide globally deployable forces in order to “secure the
Nation from direct attack; secure strategic access and retain global freedom of action; strengthen
existing and emerging alliances and partnerships; establish favorable security conditions; deter
aggression and violence by state, non-state, and individual actors and, should deterrence fail,

prosecute the full range of military operations in support of U.S. national interests.” See
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Department of Defense Directive (DoDD) 5100.01, Change 1, 09/17/2020, Encl. 6, 5.a. -b
(attached hereto). Effective execution of all of these discrete functions is vital to the national
security of the United States, and is accomplished by providing fully trained and gualified naval
forces to joint commanders® to deter aggression and, if required, engage in combat operations
and win decisively.

Naval Special Warfare (NSW) and Special Operations Forces (SOF)

6. Naval Special Warfare (NSW) and Special Operations Forces (SOF) are
composed of Navy SEALs’ and Special Warfare Combatant-Craft Crewmen (SWCC). The
NSW team is a multipurpose combat force organized and trained to conduct a variety of special
operations missions in all environments. Navy SEALs conduct clandestine missions infiltrating
their objective areas by fixed and rotary-wing aircraft, Navy surface ships, combatant craft,
submarines and ground mobility vehicles. Service members designated as Navy SEALS consist
of officers and enlisted members who have been designated pursuant to Navy and NSW policies.
SWCC focus on infiltration and exfiltration of SEALs and other SOF (o include from other
Services, and they provide dedicated rapid mobility in maritime environments, as well as the
ability to deliver combat craft via parachute drop. SWCC operate and maintain state-of-the-art
surface craft to conduct special operations.

7, In addition to SEALs and SWCC, combat support (CS) and combat service

support (CSS) personnel are assigned to NSW units to support the mission. CS/CSS personnel

* Joint commanders are the combatant vested with authority and responsibifity for military operations within their
area of responsibility. The Navy and other branches of the Armed Forces provide forees to the combatant
commanders lo execute those responsibilities and functions. The combatant commanders exercise authority,
direction and control over the commands and forces assigned 1o them and employ those (orces Lo accomplish
missions assigned 10 the combatant commander. Department of Defense Directive (DoDD) 5100.01, Change |,
{19/17/2020, Encl. 1, 91.a through d.

* The term “SEAL" refers to ““Sea, Air, Land.”

wLn

App006



Casg iR Sy ORI Bee S b e QU ARE 295403 81 38° FLRfD F1g!828

include officers and enlisted service members identified in Plaintiffs’ complaint (i.e., Explosive
Ordinance Disposal (EOD) personnel and Navy Divers), in addition to other officers and enlisted
service members performing a variety of military functions (e.g., chaplains, medical personnel,
mobile communications teams, tactical cryptologic support, etc.). Navy EOD personnel perform
missions neutralizing explosive weapons, including various weapons of mass destruction, Their
duties include detonating or demolishing hazardous munitions, neutralizing various ordnance,
including sea mines, torpedoes or depth charges, performing parachute or helicopter insertion
operations, and clearing waterways of mines in support of our military operations. Navy Divers
perform a variety of military functions, including wreckage salvage operations and underwater
repairs, harbor and waterway clearance operations, assisting in construction and demolition
projects, executing search and rescue missions, performing deep submergence operations, and
serving as technical experts for diving operations for numerous military special operations unis.
8. Service members in the NSW force are responsible for performing special
operations. Special operations require unique tactics, techniques, procedures and equipment.
They are often conducted in hostile, austere or diplomatically sensitive environments, and are
characterized by one or more of the following: time-sensitivity, clandestine nature, low visibility,
working with or through host-nation forces, greater requirements for regional orientation and
cultural expertise, and a higher degree of risk. These missions often require members of the
NSW force to work in close quarters where social distancing is not possible. Small NSW teams
may travel for an extended duration on boats, submersibles, helicopters, aircraft, or other
vehicles that are less than six feet across, and/or which have limited ventilation. Service

members may be in such close quarters while traveling that they must sit shoulder-to-shoulder.

f
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Additionally, members may be required to operate in subsea environments and may have to

share diving rebreather devices and inhale one another’s exhalation.

Mandatory Vaccination Requirements in Response to COVID-19 Pandemic

9. On August 24, 2021, the Secretary of Defense directed the Secretaries of the
Military Departments to immediately begin full vaccination of all members of the Armed Forces
on active duty or in the Ready Reserve. The Secretary of Defense determined that mandatory
COVID- 19 vaccinations are necessary to protect the health and military readiness of the force.
The Secretary of the Navy directed implementation of Secretary of Defense’s COVID-19
vaccination mandate® via a Department-wide administrative message (ALNAV) on August 30,
2021. The ALNAY applies to both Services within the Department of the Navy (DON), the
United States Navy and the United States Marine Corps. The ALNAV required all active duty
DON Service members, who were not already vaccinated, exempted, or currently seeking an
exemption, to be fully vaccinated with an FDA-approved COVID-19 vaccine within 90 days of
the ALNAV, and all Reserve Component personnel to be fully vaccinated within 120 days.
ALNAYV 062/21 § 4. Active duty Sailors and Marines were required to become fully vaccinated’
by November 28, 2021, and Reserve Component Sailors and Marines by December 28, 2021.
The requirement to obtain full vaccination constitutes a lawful order under Article 92 of the
Uniform Code of Military Justice (UCMI), and failure to comply may result in punitive or

adverse administrative action, or both. ALNAV 062/21 ] 5.

6 Secretary of Defense Memorandum, “Memorandum for Senior Pentsgon Leadership, Commanders of the
Cambatant Commands, Defense Agency, and DoD Field Activity Directors,” (August 24, 2021).

T Although refusal to receive the vaccine may subject a member to adverse administrative or disciplinary action, the
vaccine will not be forcibly administered to any member who refuses.

7
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10.  The United States Navy issued service-specific guidance via a separate
administrative message (“NAVADMIN") on September 1, 2021. NAVADMIN 190/21 outlines
Navy policy concerning the mandatory vaccination of Navy service members, vaccination
administration and reporting requirements, and general guidance related to logistics and
distribution of vaccines. The palicy reiterates that COVID-19 vaccination “is mandatory for all
DoD service members who are not medically or administratively exempt” under existing Navy
policy. NAVADMIN 190/21 § 2, 3.a. Refusal to become fully vaccinated against COVID-19
without an approved or pending exemption constitutes a failure to obey a lawful order and is

punishable under Article 92, UCMJ.

The COVID-19 Pandemic Threat to Naval Forces

11.  The judgment of each of the Military Services is that vaccines are the most
effective tool the Armed Forces have to keep our personnel safe, fully mission capable and
prepared to execute the Commander-in-Chief’s orders to protect vital United States’ national
interests. As of January 5, 2022, 261,504 members of the Armed Forces have contracted the
COVID-19 virus, resulting in 2,320 hospitalizations and 82 deaths. Eighty of 82 members who
have died were unvaccinated. Of all active duty personnel who were required to be hospitalized
because of COVID-19, 0.8% received a booster shot prior to hospitalization. Separately, there
have only been six active duty personnel who have received a booster and had a breakthrough
COVID-19 infection that required hospitalization. Among the active duty force, 12% of those
required to be hospitalized have received a primary COVID-19 vaccine without the booster,
Among Reserve and National Guard service members, 97% of those hospitalized with COVID
were unvaccinated or partially vaccinated; 3% of hospitalized members received primary

vaccination but no booster shot; 0.2% hospitalized members had received a booster shot.
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Sending ships into combat without maximizing the crew’s odds of success, such as would be the
case with ship deficiencies in ordnance, radar, working weapons or the means to reliably
accomplish the mission, is dereliction of duty. The same applies to ordering unvaccinated
personnel into an environment in which they endanger their lives, the lives of others and
compromise accomplishment of essential missions.

12.  The environment in which Navy personnel operate -- in close quarters for
extended periods of time -- make them particularly susceptible to contagious respiratory diseases
such as COVID-19 and renders mitigation measures such as social distancing unrealistic. In
mid-March 2020, the aircraft carrier USS THEODORE ROOSEVELT (CVN 71) was deployed
to the Western Pacific Ocean, a vital geo-political center of gravity encompassing several of the
world’s largest militaries and five nations allied with the U.S. through mutual defense treaties.
The leadership of USS THEODORE ROOSEVELT began to see several COVID-19 cases
among the crew, By April 1, 2020, USS THEODORE ROOSEVELT had been pulled off
mission and into Guam with approximately 1,000 crew removed from the ship, with a reduced
crew remaining to maintain the nuclear reactor and other essential systems. By April 20, 2020,
4,069 Sailors had been removed from the ship out of a crew of approximately 4,800. The ship
was unavailable for 51 days to maintain presence in a strategically important area which includes
the world’s busiest sea lanes, creating a national security vulnerability in an area vital to our
national interests. When USS THEODORE ROOSEVELT finally got underway on May 21,
2020, approximately 1,800 Sailors remained in Guam. Tragically, one Sailor succumbed (o the
COVID-19 virus and died,

I13.  Even with approximately 97% of the Navy vaccinated, the COVID-19 virus can

degrade units and impact mission. Last month, USS MILWAUKEE (LCS 5), with a 100%
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vaccinated 100-person crew, remained in port one week beyond its schedule because several
members tested positive for COVID-19. Because the full crew was vaccinated, infected
personnel were asymptomatic or had mild symptoms and the impact to mission accomplishment
was substantially mitigated compared to the USS THEODORE ROOSEVELT’s experience of
more than 4,000 crew removed from the ship and a 51-day loss of mission. Given the
hospitalizations and death statistics cited above, the MILWAUKEE’s minor deployment delay
would likely have been far worse with unvaccinated personnel. The MILWAUKEE is one
example of a Navy manning model where each individual crew member has a high level of
responsibility with little redundancy. The medical staff of the MILWAUKEE consists of only
two Navy Hospital Corpsman, comparable to an Emergency Medical Technician in the civilian
setting. There is little ability on ship to care for a service member with severe COVID
symptoms. If a service member were to develop severe symptoms on this type of ship, it would
require a return 1o port or an emergency medical evacuation by helicopter. Helicopter medical
evacuation is not always viable due to the location of the ship and the limited range of
helicopters. At the deployable unit level, NSW, EOD, and diver personnel operate in units that
can be as small as a squad of four personnel. Medical evacuations in these small units can be
even less practical and significantly more damaging than the loss of an equal number of crew on
a ship the size of the MILWAUKEE.

14,  The types of missions conducted by SEALs, SWCC, EOD and divers cannot be
conducted remotely. A SEAL assigned to perform a counterterrorism mission in a foreign
country cannot perform that task from home; a SWCC cannot drive a combatant craft and
transport SEALs in a telework status; an explosive ordnance disposal technician—whose job it is

io disarm and dispose of explosives—cannot perform that task remotely. Similarly, the arduous
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training necessary to prepare NSW personnel for these missions cannot be performed remotely.
It is not possible for a Navy Diver to remotely prepare compressed air and oxygen tanks for
personnel to complete their training dives. A safety diver must be physically present during a
high-risk training evolution that may require rescue divers or oxygen technicians. In particular,
Navy Divers assigned to NSW must be able to operate a diving recompression chamber —a small
confined space where the Navy Diver must be in the chamber to assist with the personnel
casualty — which cannot be done remotely. SEAL trainers cannot oversee dangerous swim or
survival training from a physically distanced location. NSW personnel also routinely interact
with the greater Navy population, on ships and aircraft, and in dining facilities and office
environments across the globe. They are required to deploy with no-notice. NSW, EOD and
diver training and operations necessitate our service members interact in close-quarters, confined
spaces, and under conditions where telework, social distancing, and mask-wearing are not
reliable mitigation options.
Immediate Harm to Readiness and Mission Accomplishment

15.  The preliminary injunction forbids the Navy from applying MANMED § 15-
105(3)(n)(9), NAVADMIN 225/21, NAVADMIN 256/21 and Trident Order #12. Order 26, ECF
No. 66. MANMED § 15-105(3)(n)(9) states that personnel who choose not to receive required
vaccinations will be disqualified from special operations duty. NAVADMIN 225/21 provides
guidance for disposition of offenses involving Navy service members who are not fully
vaccinated by the required deadlines. Navy Service members who refuse the COVID-19
vaccine, absent a pending or approved exemption, are required (o be processed for administrative

separation.! NAVADMIN 225/21 ] 2. A Navy Service member is considered to be “refusing the

% Although processing for separation is required, this does not automatically result in a member actually being
separated. Members processed for separation may ultimately be retained in the service,

1
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vaccine, if: (1) the individual has received a lawful order 1o be fully vaccinated, (2) is not or will
not be fully vaccinated by the date required, and (3) does not have a pending or approved
exemption request.” Id. § 3.c. The policy designates the Chief of Navy Personnel, a 3-star
admiral, as the COVID-19 Consolidated Disposition Authority to ensure fair and consistent
administrative processing across the service. Id. atq 5.b. For disciplinary matters, authority to
initiate disciplinary proceedings, either non-judicial punishment or court-martial, is withheld to
the Vice Chief of Naval Operations. Ild. NAVADMIN 256/21 provides additional guidance on
administrative separation processing for those refusing the vaccine, as well as guidance on other
applicable administrative actions. These other applicable administrative actions include:
cancellation of government travel for training or other official purposes; temporary reassignment
within the local area for unvaccinated personnel (with or without a medical exemption or
religious accommodation); adverse fitness reports and evaluations; prohibition on executing
permanent change of station orders; potential termination of special duty and incentive pays:
potential recoupment of unearned bonuses; termination of and potential reimbursement for
Navy-funded education and training; promotion and advancement delays; and removal of
additional qualification designations or Navy Enlisted Classifications.” See NAVADMIN 256/21
97 4.b.through 13. Trident Order # 12, which is directed to the NSW force, does not create any
new requirements or adverse administrative actions. It consolidates and restates previously
promulgated Navy implementing guidance.

16.  The preliminary injunction forbids the Navy from “[t]aking any adverse

% Navy Enlisted Classilications define the work performed by Navy enlisted members and the requirements to
perform specific “ratings” (i.e., occupations). See generally, MANUAL OF NAVY ENLISTED MANPOWER AND
PERSONNEL CLASSIFICATIONS AND OCCUPATIONAL STANDARDS, VOL I NAVY ENLISTED CLASSIFICATIONS
(NAVPERS 1B068F), April 21, 2021 (supplementing the enlisted rating structure in identifying personnel and billets
[i.e.. jobs] and skills, knowledge, aptitude. or qualifications that must be documented to identily both people and
billets for management purposes).

12
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action against Plaintiffs on the basis of Plaintiffs’ requests for religious accommodation.” Order
26, ECF No. 66. The order specifically references actions that Plaintiffs allege are being taken
against them while they await a decision on their religious accommodation requests, actions such
as restrictions on travel, access to non-work activities, unpleasant assignments, and being
relieved of leadership duties. Order 26, ECF No. 66. This aspect of the order is intrusive and
harmful to Navy operations, including deployment decisions. In the Navy, “adverse action™
refers to an action that is punitive or the action itself has a direct adverse impact on one’s career
such as a court martial or discharge. The Court's order, however, indicates that routine
personnel actions, such as assignment, official travel and specific duties, are adverse decisions.
Contrary to the Court’s apparent understanding, temporarily reassigning personnel (o other units
because they are unvaccinated, regardless of the reason they are unvaccinated (e.g., medical
exemption, religious accommodation, or pending exemption request) is not an adverse action but
a step to protect the health of the whole unit and maintain mission readiness. The Court’s
injunction appears to require the Navy to leave unvaccinated NSW, EOD, and diver personnel in
their units, performing their same duties and deploying on missions regardless of the known risk
to personnel and mission. Such an injunction will degrade NSW, EOD, and diver mission
readiness, breakdown good order and discipline within the NSW force, unnecessarily limit the
Navy's ability to conduct daily operations and operational missions, and could clearly result in
mission failure in contingencies and crises that cause harm 1o national security.

17.  NSW personnel must be fully medically ready and at peak fitness given that their
training and missions are physically demanding and arduous. It is vital that all members of the
NSW force be medically fit to perform daily operations and to train or deploy on short notice.

Regardless of their current assignment, all naval forces, NSW in particular, must be ready to
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respond to contingencies and crises around the world. All NSW personnel are expected to meet
this requirement, whether in a training status, on instructional duty, or at a headquarters, as the
mission of NSW is to be ready to provide maritime SOF to conduct full spectrum operations to
support national objectives. The Navy could easily require Navy Special Warfare Command to
mobilize personnel outside from any unit, regardless of the planned deployment cycles of a unit
or the currently assigned duties of NSW personnel to respond to the full range of contingencies
and crises. Medical conditions or illness create risk, both medical and operational, not only for
the service member afflicted, but for other members of the unit. As a result, unvaccinated
personnel in a unit degrade the force health protection conditions in the unit, placing personnel in
the unit at risk and degrading the unit’s ability to safely conduct operations, regardless of the
scope of the operation. The following publicly available mission event illustrates how rapidly a
NSW unit can go from steady state in the United States to deploying forward on a mission of the
highest difficulty, requiring peak medical, physical and mental readiness. This example
illustrates the rapid manner in which a contingency or crisis could unfold, and although more
than a decade old, is used due to the unclassified classification of my declaration.

18,  On April 8, 2009, armed Somali pirates boarded the U.S.-flagged container ship,
Maersk Alabama in the Indian Ocean, taking the crew, composed of U.S. citizens, hostage and
making ransom demands. USS BAINBRIDGE (DDG-96) was the first ship of the international
counter-piracy task force to respond. BAINBRIDGE's commanding officer realized he needed
additional capabilities beyond what he had available on the ship. In response, on short notice, a
SEAL team flew 8,000 miles from the United States to USS BAINBRIDGE and were recovered
onboard. By the evening of April 12, 2009, the situation escalated and SEALs on

BAINBRIDGE eliminated the threat to the remaining hostage, Maersk Alabama Captain
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Phillips, who was subsequently rescued. This is but one example, using a well-publicized
mission, that illustrates how an unvaccinated member would put himself, his teammates, the
conventional forces and the mission at great risk. While NSW personnel may be assigned to
various units with various mission-sets, all naval forces must be ready to respond to global
contingencies and crises on short notice.

19.  If this type of crisis or contingency occurred today, with the Court’s preliminary
injunction in place, the Navy could be required to deploy a SEAL team with one or more
unvaccinated members, risking a COVID-19 outbreak within that unit or on the host Navy
destroyer. Destroyer crews, and others embarked aboard, sleep in confined shared berthing
spaces, are in close proximity in passageways, and eat meals in a communal galley. An
unvaccinated service member is not only more likely to contract COVID-19, but to experience
significant disease symptoms, impact the mission and spread the disease to others.

20.  Navy ships have limited health care facilities. A Sailor experiencing severe
COVID symptoms would require the ship to pull into port instead of executing its mission.
NSW forces often deploy in countries with little or no healthcare support structure and in remote
areas where healthcare is scarce. This is why there has been a long-standing requirement for all
members of the NSW force to be fully medically ready to deploy. A small number of SOF
medical personnel provide limited medical support and patient movement; therefore, any
encumbrance placed on that limited capability unnecessarily puts the mission and the force at-
risk, While some SEALs are trained to perform emergency, life-saving procedures in remote and
hostile environments, those personnel are not physicians or nurses. Unlike doctors and nurses,
formal civilian medical licenses are not required for them. They do not generally have the

capability, capacity or training to use a ventilator. Additionally, they do not have access to this
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equipment in the types of austere environments in which the NSW units operate. If a deployed
team member contracts COVID-19, there is a strong possibility that the necessary equipment or
treatment would not be readily available. Further, if medical evacuation is necessary for a
member of the unit, this creates additional risk not only to the mission, but places those service
members executing medical evacuation at a risk of harm to themselves such as when the member
requires transport from a hostile, remote or diplomatically sensitive areas.

21.  Redirecting these assets and their crew to perform preventable evacuations results
in a degradation of the Navy's ability to accomplish its primary missions and incurs collateral
impacts. Medical evacuations often require one or more member from the service member's unit
to accompany the evacuated service member. The loss of even one member can degrade the
effectiveness of small NSW units and may compromise the mission. This is similarly the case
for SWCC personnel, who routinely operaie with a crew of as little as four personnel on a
combatant craft. Every member of a SEAL team is vital,

22.  Unvaccinated NSW personnel put conventional Navy forces at risk as well. Navy
SEALSs are one of the most versatile elements of the SOF across all branches of the military
services, in part, because the Navy can deliver them to their mission locations through a variety
of conventional means (e.g., fixed-wing aircraft, helicopters, surface ships and submarines). All
of these means of delivery are confined spaces in which social distancing is impractical.

Because NSW personnel rely on conventional Navy forces to support their missions, any
unvaccinated NSW personnel will put the crew of those conventional forces at unnecessary risk
as well. The Navy must balance the risk to unvaccinated individuals and vaccinated personnel
alike. That risk calculation led to the mandatory vaccination mandate and associated personnel

policies pertaining to the COVID-19 pandemic. It is imperative for the entire force, including

it
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every member of NSW, to be vaccinated and ready to deploy and execute assigned missions on
short notice.

23.  The capabilities NSW personnel provide include crisis response, support
to forward presence operations, support to conventional Naval forces at sea and in training,
support to Law Enforcement agencies and clandestine insertion operations. EOD personnel
provide critical safety and response to units using live ordnance; Navy divers, EOD and SEALs
support underwater surveys and route clearances. SEALs conduct insertions and extractions by
sea, air or land; they capture high-value enemy personnel and terrorists around the world, carry
out small-unit direct-action missions against military targets and perform underwater
reconnaissance and strategic sabotage. SEALs, SWCC, EOD and divers frequently deploy to
foreign countries to train partners and allies and participate in exercises. Reducing the Navy's
ability to apply long-standing, proven medical readiness principles to this small, elite community
will clearly negatively impact the NSW force’s ability to conduct their operations and could have
significant negative effects to the NSW force’s ability to respond to large-scale contingencies or
crises. This would damage the national security interests of the United States and our foreign
allies and partners.

24. These concerns apply if the injunction requires the Navy to maintain these 35
Plaintiffs in their current status while an appeal is pending. Of the 35 Plaintiffs, 18 are assigned
to nine different parent commands and may deploy anywhere in the world in the immediate
future to perform the type of missions described. 15 Plaintiffs are assigned to the NSW Center

or a NSW Center subordinate command, with 14 of them assigned to NSW Advyanced Training
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Command (ATC);'° some as instructors who necessarily have close contact with ATC students
in courses to prepare them for NSW operations and some as students attending an advanced
training course before returning to their current or prospective assignment. Two Plaintiffs are
currently assigned to non-NSW training commands. Because the court’s order prohibits them
from being temporarily reassigned, the 14 unvaccinated personnel at NSW ATC have close
contact with fellow instructors and students. These students then circulate among the larger NSW
community as soon as their courses at ATC end. Simply put, close quarters contact during
training creates the opportunity to contract COVID-19 from the unvaccinated instructors at ATC
detachments. The unvaccinated instructors can spread COVID-19 to dozens of candidates in
training, and qualified SEALs, SWCCs, and other personnel, including fellow instructors, at
NSW ATC training courses who will promptly return to their primary units or interact with
additional training classes.

25. Insummary, the Navy’s judgment is that COVID-19 vaccines are a critical defense
against COVID-19 and mitigate risk both to our force and to our mission. This judgment takes
into account the environments our service members operale in, the operations the Navy conducts,
and the absence of other effective COVID-19 mitigation measures in the environments in which
we operate. The COVID-19 virus has had a proven substantial impact on Navy unit readiness.
The Court’s order, which bars implementation of the vaccine requirement and requires the Navy
to keep service members it has determined are not medically fit for deployment in a ready to

deploy status, will undermine military readiness through the spread of disease and cause

10 ATC's mission is to provide standardized and accredited individual training and education for qualified NSW and
support personnel, U.S. SOF (i.e., from other Services), partner natton SOF and other personnel, as required for
NSW Operations. There are several ATC detachments, The largest detachment in Coronado, California provides a
caurse of instruction to candidates (i.¢., those seeking to abtain thewr SEAL or SWCC designation). It also provides
(raining 1o those already designated as SEALs, SWCC or combat support personnel. Other ATC detachments
provide training in specialized areas 1o NSW personnel, other SOF and partner nation SOF,

18
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significant harm to military operations by allowing unvaccinated service members to remain in
an unvaccinated status.
Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true

and correct. Executed this 19th day of January, 2022.

W K. CHER
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ENCLOSURE 6

FUNCTIONS OF THE MILITARY DEPARTMENTS

I. COMMON MILITARY DEPARTMENT FUNCTIONS. For purposes other than the
operational direction of the Combatant Commands, the chain of command runs from the
President to the Secretary of Defense to the Secretaries of the Military Departments and, as
prescribed by the Secretaries, to the commanders of Military Service forces.

a. Subject to the authority, direction, and control of the Secretary of Defense, the Secretaries
of the Military Departments are responsible for, and have the authority necessary to conduct, all
affairs of their respective Departments, including:

(1) Recruiting.

(2) Organizing.

(3) Supplying.

(4) Equipping (including research and development).

(5) Training.

(6) Servicing.

(7) Mobilizing.

(8) Demobilizing.

(9) Administering (including the morale and welfare of personnel).
(10) Maintaining.

(11) Construction, outfitting, and repairs of military equipment.

(12) Construction, maintenance, and repair of buildings, structures, and utilities as well
as the acquisition, management, and disposal of real property and natural resources.

b. Subject to the authority, direction, and control of the Secretary of Defense, the Secretaries
of the Military Departments are also responsible to the Secretary of Defense for ensuring that
their respective Departments:

(1) Operate effectively, efficiently, and responsively.

30
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(2) Formulate policies and programs that are fully consistent with national security
objectives and policies established by the President and the Secretary of Defense.

(3) Implement, in a timely and effective manner, policy, program, and budget decisions
and instructions of the President or Secretary of Defense.

(4) Present and justify positions on the plans, programs, and policies of the Department
of Defense.

(5) Prepare, submit, and justify budgets before Congress, in coordination with other USG
departments and agencies, as applicable; and administer the funds made available for
maintaining, equipping, and training the forces of their respective departments, including those
assigned to the Combatant Commands. Among other things, budget submissions shall be
informed by the recommendations of the Military Service Chiefs, Commanders of the Combatant
Commands, and of Military Service component commanders of forces assigned to the
Combatant Commands.

(6) Establish and maintain reserves of manpower, equipment, and supplies for the
effective prosecution of the range of military operations and submit, in coordination with the
other Military Departments, mobilization information to the Joint Chiefs of Staff.

(7) Develop integrated mobilization plans for the expansion of peacetime components to
meet the needs of war.

(8) Perform Military Department functions necessary to fulfill the current and future
operational requirements of the Combatant Commands, including the recruitment, organization,
training, and equipping of interoperable forces.

(9) Provide forces to enhance military engagement, conduct security cooperation, build
the security capacity of partner states, and deter adversaries to prevent conflict. These actions
shall be coordinated with the other Military Departments, Combatant Commands, USG
departments and agencies, and international partners, as required.

(10) Provide forces, military missions, and detachments for service in foreign countries
as may be required to support the national interests of the United States, and provide, as directed,
assistance in training, equipping, and advising the military forces of foreign nations.

(11) Coordinate with the other Military Departments and all of the other DoD
Components to provide for more effective, efficient, and economical administration; eliminate
duplication; and assist other DoD Components in the accomplishment of their respective
functions by providing personnel, intelligence, training, facilities, equipment, supplies, and
services, as may be required.

(12) Develop, garrison, supply, equip, and maintain bases and other installations,
including lines of communication, and provide administrative and logistical support for all
assigned forces and bases, unless otherwise directed by the Secretary of Defense.
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(13) Provide, as directed, administrative and logistical support to the headquarters of the
Combatant Commands, to include direct support of the development and acquisition of the
command and control systems of such headquarters.

(14) Supervise and control Military Department intelligence activities, including the
collection, production, and dissemination of military and military-related foreign intelligence and
counterintelligence as required for execution of Military Department responsibilities.

(15) Afford the Assistant Secretary of Defense for Special Operations and Low-Intensity
Conflict; the Commander, USSOCOM; the PCA; and the Commander, USCYBERCOM, an
opportunity to coordinate on Military Department and Military Service personnel management
policy and plans as they relate to accessions, assignments, compensation, promotions,
professional development, readiness, retention, sustainment, and training of all SOF (for
USSOCOM) and all cyber operations forces (for USCYBERCOM) personnel. This coordination
shall not interfere with the title 10 authorities of the Military Departments or Military Services.

(16) Engage in such other activities as are prescribed by law, the President, or the
Secretary of Defense.

2. COMMON MILITARY SERVICE FUNCTIONS. The Army, the Navy, the Air Force, the
Marine Corps, and the Space Force, and the Coast Guard, when transferred to the Department of
the Navy in accordance with sections 2, 3, and 145 of Reference (h), to include the Active and
Reserve Components of each, under their respective Secretaries, shall provide conventional,
strategic, and SOF to conduct the range of operations as defined by the President and the
Secretary of Defense. Further, they shall perform the following common functions:

a. Develop concepts, doctrine, tactics, techniques, and procedures, and organize, train, equip,
and provide land, naval, air, space, and cyberspace forces, in coordination with the other Military
Services, Combatant Commands, USG departments and agencies, and international partners, as
required, that enable joint force commanders to conduct decisive operations across the spectrum
of conflict in order to achieve the desired end state.

b. Determine Military Service force requirements and make recommendations concerning
force requirements to support national security objectives and strategy and to meet the
operational requirements of the Combatant Commands.

c. Recommend to the Joint Chiefs of Staff the assignment and deployment of forces to the
Combatant Commands established by the President through the Secretary of Defense.

d. Monitor and assess Military Service operational readiness and capabilities of forces for
assignment to the Combatant Commands and plan for the use of the intrinsic capabilities of the
other Military Services, USSOCOM, and USCYBERCOM that may be made available.

e. Develop doctrine, tactics, techniques, and procedures for employment by Military Service
forces and:
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(1) Assist the Chairman of the Joint Chiefs of Staff in the development of joint doctrine.

(2) Coordinate with the Chairman of the Joint Chiefs of Staff, the Combatant
Commands, the other Military Services, USG departments and agencies, partner security forces,
and non-governmental organizations, in the development of the doctrine, tactics, techniques, and
procedures necessary for participation in and/or command of joint, interagency. and
multinational operations.

(3) Coordinate with the Commanders, USSOCOM and USCYBERCOM, in the
development of the doctrine, tactics, techniques, and procedures employed by Military Service
forces when related to special operations and cyber operations, respectively.

f Provide for training for joint operations and joint exercises in support of Combatant
Command operational requirements, including the development of Military Service joint training
requirements, policies, procedures, and publications.

g. Provide logistical support for Military Service and all forces assigned to joint commands,
including procurement, distribution, supply, equipment, and maintenance, unless otherwise
directed by the Secretary of Defense.

h. Organize, train, and equip forces to contribute unique service capabilities to the joint force
commander to conduct the following functions across all domains, including land, maritime, air,
space, and cyberspace:

(1) Intelligence, surveillance, reconnaissance, and information operations, to include
electronic warfare and MISO in order to provide situational awareness and enable decision
superiority across the range of military operations.

(2) Offensive and defensive cyberspace operations to achieve cyberspace superiority in
coordination with the other Military Services, Combatant Commands, and USG departments and

agencies.

(3) Special and cyber operations in coordination with USSOCOM, USCYBERCOM, and
other Combatant Commands, the Military Services, and other DoD Components.

(4) Personnel recovery operations in coordination with USSOCOM and other Combatant
Commands, the Military Services, and other DoD Components.

(5) Counter weapons of mass destruction.
(6) Building partnership capacity/security force assistance operations.
(7) Forcible entry operations.

(8) Missile Defense.
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(9) Other functions as assigned, such as Presidential support and antiterrorism.

i. Organize, train, and equip forces to conduct support to civil authorities in the United States
and abroad, to include support for disaster relief, consequence management, mass migration,
disease eradication, law enforcement, counter-narcotics, critical infrastructure protection, and
response to terrorist attack, in coordination with the other Military Services, Combatant
Commands, National Guard, and USG departments and agencies.

j. Operate organic land vehicles, aircraft, cyber assets, spacecraft or space systems, and ships
or craft.

k. Conduct operational testing and evaluation.

], Provide command and control.

m. Provide force protection.

n. Consult and coordinate with the other Military Services on all matters of joint concern.
3. INDIVIDUAL MILITARY DEPARTMENT FUNCTIONS. The forces developed and
trained to perform the primary functions set forth in sections 4 through 6 of this enclosure shall
be employed to support and supplement the other Military Service, USSOCOM, and
USCYBERCOM forces in carrying out their primary functions, wherever and whenever such

participation shall result in increased effectiveness and shall contribute to the accomplishment of
overall military objectives.

4. FUNCTIONS OF THE DEPARTMENT OF THE ARMY

a. The Department of the Army includes land combat, and service forces, and such aviation,
water transport, and space and cyberspace forces as may be organic therein, and shall be
organized, trained, and equipped primarily for prompt and sustained combat incident to
operations on land, and to support the other Military Services and joint forces. The Army is
responsible for the preparation of land forces necessary for the effective prosecution of war and
military operations short of war, except as otherwise assigned. The Army is the Nation’s
principal land force and promotes national values and interests by conducting military
engagement and security cooperation; deterring aggression and violence; and should deterrence
fail, compelling enemy behavioral change or compliance. The Army shall contribute forces
through a rotational, cyclical readiness model that provides a predictable and sustainable supply
of modular forces to the Combatant Commands, and a surge capacity for unexpected
contingencies.

b. The Functions of the Army. In addition to the common military service functions listed in
paragraphs 2.a. through 2.n. of this enclosure, the Army, within the Department of the Army,
shall develop concepts, doctrine, tactics, techniques, and procedures, and organize, train, equip,
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and provide forces with expeditionary and campaign qualities to perform the following specific
functions:

(1) Conduct prompt and sustained combined arms combat operations on land in all
environments and types of terrain, including complex urban environments, in order to defeat
enemy ground forces, and seize, occupy, and defend land areas.

(2) Conduct air and missile defense to support joint campaigns and assist in achieving air
superiority.

(3) Conduct airborne and air assault, and amphibious operations. The Army has primary
responsibility for the development of airborne doctrine, tactics, techniques, and equipment.

(4) Conduct CAO.
(5) Conduct riverine operations.

(6) Occupy territories abroad and provide for the initial establishment of a military
government pending transfer of this responsibility to other authority

(7) Interdict enemy sea, space, air power, and communications through operations on or
from the land.

(8) Provide logistics to joint operations and campaigns, including joint over-the-shore
and intra-theater transport of time-sensitive, mission-critical personnel and materiel.

(9) Provide support for space operations to enhance joint campaigns, in coordination
with the other Military Services, Combatant Commands, and USG departments and agencies.

(10) Conduct authorized civil works programs, to include projects for improvement of
navigation, flood control, beach erosion control, and other water resource developments in the
United States, its territories. and its possessions, and conduct other civil activities prescribed by
law.

(11) Provide intra-theater aeromedical evacuation.

(12) Conduct reconnaissance, surveillance, and target acquisition.

(13) Operate land lines of communication.

5. FUNCTIONS OF THE DEPARTMENT OF THE NAVY

a. The Department of the Navy is composed of naval, land, air, space, and cyberspace forces,
both combat and support, not otherwise assigned, to include those organic forces and capabilities
necessary to operate, and support the Navy and Marine Corps, the other Military Services, and
joint forces. The Navy and Marine Corps comprise the Nation’s principal maritime force. They
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employ the global reach, persistent presence through forward-stationed and rotationally-based
forces, and operational flexibility to secure the Nation from direct attack; secure strategic access
and retain global freedom of action; strengthen existing and emerging alliances and partnerships:
establish favorable security conditions; deter aggression and violence by state, non-state, and
individual actors and, should deterrence fail, prosecute the full range of military operations in
support of U.S. national interests.

b. The Functions of the Navy. In addition to the common military service functions listed in
paragraphs 2.a. through 2.n. of this enclosure, the Navy, within the Department of the Navy,
shall develop concepts, doctrine, tactics, techniques, and procedures and organize, train, equip,
and provide forces to perform the following specific functions:

(1) Conduct offensive and defensive operations associated with the maritime domain
including achieving and maintaining sea control, to include subsurface, surface, land, air, space,
and cyberspace.

(2) Provide power projection through sea-based global strike, to include nuclear and
conventional capabilities; interdiction and interception capabilities; maritime and/or littoral fires,
to include naval surface fires; and close air support for ground forces.

(3) Conduct ballistic missile defense.
(4) Conduct ocean, hydro, and river survey and reconstruction.
(5) Conduct riverine operations.

(6) Establish, maintain, and defend sea bases in support of naval, amphibious, land, arr,
or other joint operations as directed.

(7) Provide naval expeditionary logistics to enhance the deployment, sustainment, and
redeployment of naval forces and other forces operating within the maritime domain, to include
joint sea bases, and provide sea transport for the Armed Forces other than that which is organic
to the individual Military Services, USSOCOM, and USCYBERCOM.

(8) Provide support for joint space operations to enhance naval operations, in
coordination with the other Military Services, Combatant Commands, and USG departments and
agencies.

(9) Conduct nuclear operations in support of strategic deterrence, to include providing
and maintaining nuclear surety and capabilities.

c. The Functions of the Marine Corps. In addition to the common military service functions
listed in paragraphs 2.a. through 2.n. of this enclosure, and pursuant to section 8063 of Reference
(e), the Marine Corps, within the Department of the Navy, shall develop concepts, doctrine,
tactics, techniques, and procedures and organize, train, equip, and provide forces, normally
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employed as combined arms air ground task forces, to serve as an expeditionary force-in-
readiness, and perform the following specific functions:

(1) Seize and defend advanced naval bases or lodgments to facilitate subsequent joint
operations.

(2) Provide close air support for ground forces.

(3) Conduct land and air operations essential to the prosecution of a naval campaign or
as directed.

(4) Conduct complex expeditionary operations in the urban littorals and other
challenging environments.

(5) Conduct amphibious operations, including engagement, crisis response, and power
projection operations to assure access. The Marine Corps has primary responsibility for the
development of amphibious doctrine, tactics, techniques, and equipment.

(6) Conduct security and stability operations and assist with the initial establishment of a
military government pending transfer of this responsibility to other authority.

(7) Provide security detachments and units for service on armed vessels of the Navy,
provide protection of naval property at naval stations and bases, provide security at designated
U.S. embassies and consulates, and perform other such duties as the President or the Secretary of
Defense may direct. These additional duties may not detract from or interfere with the
operations for which the Marine Corps is primarily organized.

d. The Functions of the Coast Guard. The Coast Guard is a unique Military Service residing
within the Department of Homeland Security while simultaneously providing direct support to
the Department of Defense under its inherent authorities under References (e) and (h). In
addressing the Coast Guard when it is not operating in the [Department of the] Navy, this
issuance is descriptive in nature and does not purport to be either directive or regulatory. As
directed by the President, and in accordance with Memorandum of Agreement between the
Department of Defense and Department of Homeland Security on the use of Coast Guard
Capabilities and Resources in Support of the National Military Strategy (Reference (ab)), the
Department of the Navy shall coordinate with the Department of Homeland Security regarding
Coast Guard military functions in time of limited war or defense contingency, without transfer of
Coast Guard authority to the Secretary of the Navy. As directed, the Department of the Navy
will provide intelligence, logistical support, and specialized units to the Coast Guard, including
designated ships and aircraft, for overseas deployment required by naval component
commanders, maritime search and rescue, integrated port security, and coastal defense of the
United States. The Coast Guard shall maintain a state of readiness to function as a specialized
Military Service in the Department of the Navy in time of war or national emergency. If
specified in a declaration of war by Congress or if directed by the President, the Coast Guard
shall operate as a Military Service in the Department of the Navy, and shall continue to do so

< ¥
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until the President transfers the Coast Guard back to the Department of Homeland Security by
Executive order pursuant to section 3 of Reference (h).

(1) The Coast Guard shall develop concepts, doctrine, tactics, techniques, and procedures
and organize, train, equip, and provide forces to perform the following specific functions when
providing direct or cooperative support to the Department of Defense:

(a) Conduct coastal sea control and maritime and air interception and interdiction
operations.

(b) Conduct maritime homeland security and counterterrorism operations.

(¢) Provide for port operations, security, and defense.

(d) Provide maritime operational threat response.

(e) Conduct counter-illicit trafficking operations.

(f) Conduct military environmental response operations.

(g) Conduct theater security cooperation operations.

(h) Conduct search and rescue operations.

(i) Conduct ice operations.

(J) Provide for marine safety, including aids to navigation.

(2) The Coast Guard will coordinate with the Department of Defense, including the

Department, of the Navy to provide specialized Coast Guard units, or obtain Navy units,
including designated ships and aircraft, for deployment as requested by Military Service

component or joint commanders.

6. FUNCTIONS OF THE DEPARTMENT OF THE AIR FORCE

a. The Department of the Air Force is composed of air, space, and cyberspace forces, both
combat and support, not otherwise assigned. The Air Force and Space Force are the Nation’s
principal air and space forces, and are responsible for the preparation of forces necessary for the
effective prosecution of war. The Department of the Air Force shall organize, train, equip, and
provide air, space, and cyberspace forces for the conduct of prompt and sustained combat
operations, military engagement, and security cooperation in defense of the Nation, and to
support the other Military Services and joint forces. The Air Force and Space Force will provide
the Nation with global vigilance, global reach, and global power in the form of in-place, forward-
based, and expeditionary forces possessing the capacity to deter aggression and violence by state,
non-state, and individual actors to prevent conflict, and, should deterrence fail. prosecute the full
range of military operations in support of U.S. national interests.
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b. The Functions of the Air Force. In addition to the common military service functions
listed in paragraphs 2.a. through 2.n. of this enclosure, the Air Force, within the Department of
the Air Force, shall develop concepts, doctrine, tactics, techniques, and procedures and organize,
train, equip, and provide forces to perform the following specific functions:

(1) Conduct nuclear operations in support of strategic deterrence, to include providing
and maintaining nuclear surety and capabilities.

(2) Conduct offensive and defensive operations, to include appropriate air and missile
defense, to gain and maintain air superiority, and air supremacy as required, to enable, the
conduct of operations by U.S. and allied land, sea, air, space, and special operations forces.

(3) Conduct global precision attack, to include strategic attack, mterdiction, close air
support, and prompt global strike.

(4) Provide timely, global integrated intelligence, surveillance, and reconnaissance
capability and capacity from forward deployed locations and globally distributed centers to
support world-wide operations.

(5) Provide rapid global mobility to employ and sustain organic air and space forces and
other Military Service and USSOCOM forces, as directed, to include airlift forces for airborne
operations, air logistical support, tanker forces for in-flight refueling, and assets for acromedical
evacuation.

(6) Provide agile combat support to enhance the air and space campaign and the
deployment, employment, sustainment, and redeployment of air and space forces and other
forces operating within the air and space domains, to include joint air and space bases, and for
the Armed Forces other than which is organic to the individual Military Services and
USSOCOM in coordination with the other Military Services, Combatant Commands, and USG
departments and agencies.

(7) Conduct global personnel recovery operations including theater-wide combat and
civil search and rescue, in coordination with the other Military Services, USIFCOM,
USSOCOM, and DoD Components.

(8) Conduct global integrated command and control for air and space operations.

c¢. The Functions of the Space Force. In addition to the common military service functions
listed in Paragraphs 2.a. through 2.n. of this enclosure, the Space Force, within the Department
of the Air Force, shall develop concepts, doctrine, tactics, techniques, and procedures and
organize, train, equip, and provide forces to perform the following specific functions:

(1) Provide freedom of operation for the United States in, from, and to space.

(2) Provide prompt and sustained space operations.

39
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(3) Protect the interests of the United States in space.

(4) Deter aggression in, from, and to space.

(5) Conduct space operations.
7. DEPARTMENT OF THE ARMY AND DEPARTMENT OF THE AIR FORCE: THE NGB.
The NGB is a joint activity of the Department of Defense. The NGB performs certain Military

Service-specific functions and unique functions on matters involving non-federalized National
Guard forces as set forth in Reference (1).
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Chairman Garamendi, Ranking Member Lamborn, and distinguished members of the
House Armed Services Subcommittee on Readiness. thank you for the opportunity to appear
before you today to discuss Navy mishap trends, our lessons learned. and the proactive steps we
are taking to better understand and control risk, improve safety outcomes, and increase the
combat effectiveness of our force.

Our nation requires a Navy that is ready to deploy globally in defense of U.S. interests.
2020 provided a strong example of how the U.S. Navy is executing that imperative. While large
portions of world activity were curtailed with the pandemic. the Navy’s operational tempo
continued at a high pace, highlighted by eight major Carrier Strike Group and Expeditionary
Strike Group deployments. In 2020, Naval Aviation flew over 700,000 flight hours and Navy
Afloat forces amassed over 23,000 total steaming days. In a number of instances, U.S. Naval
Forces” deployments were extended to support high priority Secretary of Defense tasking. One
such unit, the USS Nimitz (CVN 68) Carrier Strike Group. returned last month from the longest
aircraft carrier deployment in modem history.

This performance strongly aligns with CNO Gilday’s message to the force: “Failing to
maintain our advantage at sea will leave America vulnerable. Mission One for every Sailor—

active or reserve, uniformed and civilian—is the operational readiness of today's Navy. " In
alignment with this direction, the Navy is bringing a strong sense of urgency in addressing the

critical topics of this hearing, working comprehensively to improve readiness generation

outcomes and our safety culture.
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Get Real — Get Better: Enabling a Culture of Excellence

The Navy has learned hard lessons over the past few years from major mishaps, Our
improvement path is aligned to the “Get Real, Get Better” approach—proven in the Navy’s work
to transform Strike Fighter readiness, improve private shipyard depot maintenance performance,
and drive better outcomes in other key mission areas. The “Get Real” element demands rigorous
self-assessment. strong characterization of current performance, and detailed root cause analysis
to identify the conditions or behaviors that led to a mishap. This “Get Real” element illuminates
performance and capabilities as they are, as actually measured, rather than what leaders aspire
performance to be. The “Get Better” element applies these root cause insights to develop,
implement, and track action plans that drive improvement in the organization’s operational and
safety performance, using a strong cadence of measurement and accountability.

A recent example is the Navy’s response to the 2017 USS Fitzgerald and USS John S.
McCain mishaps. Two major reviews — the Comprehensive Review (CR) and Strategic
Readiness Review (SRR) — identified root causes of the mishaps and made 111
recommendations aimed at driving Nayy readiness improvement and preventing such
consequential mishaps in the future.

The Navy’s Readiness Reform & Oversight Council (RROC) executed action plans to
address all 111 CR/SRR recommendations with a governance structure to monitor and measure
progress. With the support of this committee, the Navy invested in and employed meaningful
reforms in how we man our surface fleet, train our crews, schedule and execute workups and
deployment, and how we equip and maintain our surface force.

Improvements have been made in (1) Surface Warfare Officer training; (2) Use of ship

simulators to train shipboard teams in Navigation, Seamanship, and Ship Handling; and in
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Combined Integrated Air and Missile Defense and Anti-Submarine Warfare training; (3)
Readiness for Sea Assessments: (4) Force Generation Models; (5) Shipboard manpower
requirements; and (6) Comprehensive Fatigue and Endurance Management Program.

This structured “Get Better” approach requires ongoing measurement of improvement
self-talk against actual performance. Specific examples of measured outcomes include: (1)
Establishment of Commander 7" Fleet (C7F) weekly Fleet Management Coordination Board,
which more closely manages OPTEMPO; (2) Type Commander (TYCOM) semi-annual
assessments of Basic & Advanced Phase performance versus entitlement, where for 2020 both
Commander, Naval Air Force Pacific (CNAP) and Commander, Naval Surface Force Pacific
(CNSP) completed 100% of Basic Phase training within entitlement (CNSP up from 38% in
fiscal year 2019): (3) Readiness generation improvements where 100% of forces deployed with
full readiness certifications; and (4) Forward Deployed forces achieving a 0% certification

expiration rate, compared to 2015-2017 rates of 6-40% expiration.

USS Bonhomme Richard

In July 2020, USS Bonhomme Richard (BHR) suffered a catastrophic shipboard fire
during a maintenance period in San Diego, CA. The BHR fire marked the 15" significant fire
onboard a U.S. Navy vessel in the past 12 years, demonstrating that previous leadership
interventions of the type the Fleet Commanders aggressively employed following the BHR fire
have not in the past resolved root causes sufficiently to drive enduring change in the frequency of
shipboard fire mishaps. Early this year, I directed the Fleet Commanders, working with the
Naval Safety Center, Naval Reactors, Naval Sea Systems Command and Naval Installations

Command, to conduct a detailed review of these shipboard fires. The goal is to illuminate
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Aviation continues the work to continually improve our safety culture. In 2019, Naval Aviation
had its best year in the last decade for total mishaps (287 Class A-D mishaps/ 33.8 mishaps per
100,000 flight hours) and was the first time in 10 years where total mishaps did not increase.
The 2020 A-D mishap totals dropped to 280 and there were zero Class A fatalities, while the
overall mishap rate (36.4 per 1000,000 flight hours) was slightly higher than 2019. Class C
Aviation Ground Mishaps (AGM) were the driver of the increased mishap rate in 2020.

Aviation Ground Mishaps: As part of Naval Aviation’s Culture of Excellence
Campaign. Naval Aviation began a campaign in 2020 to deep dive root causes of AGM, such as
procedural compliance and human factors. Naval Aviation is leveraging data analytics, training
and leadership intervention to bend the curve on AGMs. Specific initiatives include:

(1) Fleet Readiness Analytics Group (FRAG): The FRAG is applying internal and

external data analytics to identify trends, readiness impacts and drivers associated

with mishaps. The FRAG is aligned with our maintenance, safety, and operations
processes to identify catalysts that can enable positive change.

(2) Safety Support Group (SSG) Pilot: Naval Aviation is executing this new program

where TYCOM, Wing and Naval Safety Center subject matter experts conduct no-
notice quality assurance visits to flight lines and commands.

(3) Maintenance ASAP: Implemented as a daily feedback tool to provide squadron

leadership with insight into maintenance practices, risks and improvement

opportunities in their commands,

Physiological Event (PE): In 2017, the U.S Navy temporarily grounded our fleet of T-
45 trainer aircraft after a series of unexplained Physiological Events (PE) where instructors and

students reported hypoxia-like symptoms during flight. In response, the Navy stood up the
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awareness is having a positive impact on the surface community’s safety culture. Additionally,
the surface fleet has developed and implemented key safety initiatives to address better crew

coordination, improve decision-making and better manage crew fatigue to include:

Afloat Bridge Resource Management Workshop (ABRMW): ABRMWs are
underway events where senior community leaders train ship leadership from theory to practice
on operational safety fundamentals. and observe how Commanding Officers make day-to-day

risk decisions. Since 2018, ships that completed ABRMW have had zero Class A or B mishaps.

Fire Safety Assessment (FSA): After the USS Bonhomme Richard fire, the Surface
Fleet TYCOM developed and executed a no-notice/after-hours Fire Safety Assessment (FSA)
program with Senior Department of the Navy civilians and post major command officers (O-6).
The FSA program puts TYCOM experts on ships and provides a real-time picture of current
shipboard fire-readiness across the waterfront. In an FSA, TYCOM Force Safety and Force
Damage Control Assessment (DCA) leadership assesses ships in no-notice visits. Since program
inception in September 2020, the Navy has identified and corrected deficiencies during 56

assessments,

Operational Safety Risk Indicator (OSRI): The mission of OSRI is to assess
comprehensive safety and readiness (Man, Train, & Equip) indicators of surface ships to meet
operational tasking. OSRI serves within existing command structures to facilitate effective use
of resources. collaboration to achieve mission effectiveness, and streamline decision-
making. The goal of OSRI is to provide: (1) Consistent cross-stakeholder information flow by
working from the bottom-up and horizontally to avoid stope-piped information; (2) Improved
process discipline; (3) Integrated. consistent, and hierarchical metrics: (4) Full transparency of

data. information, and activities; (5) Data-informed recommendations for risk mitigation,



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 219 of 325 PAGEID #: 4884

including re-apportionment of resources, recommended intervention points, and key actions; and
(6) Integrated and effective governance of data collection/maintenance, data analysis, and data
sharing to work across different commands, sustain operations, and develop new predictive

models as new information and methods are introduced.

Submarine Force Safety Update

Mishap Rates - Improving: From 1980 to 2010 our submarine force averaged
approximately three collisions, allisions (striking a stationary or non-moving object), and/or
groundings per year. From 2011 to 2020, they averaged less than one per year, and in 2020,
there were zero collisions and/or groundings.

Learning from “Near Miss” Events: The Submarine Force uses an innovative, near
miss analysis approach to improve safety across the fleet that includes: (1) Leveraging a
Windows-based “singular reporting” structure; (2) Analysis of near misses and near miss trends;
(3) Providing near miss briefs to Flag leadership, staffs, and operational units; (4) Tracking
briefing outcomes through a rigorous Force Improvement process. The trends are analyzed,

briefed to leadership, and shared with all submarines and support staffs.

Conclusion

The intensified nature of the military competitive environment drives the Navy to
aggressively improve status quo practices and behaviors in order to remain the most ready and
lethal Navy in the world. We are working hard to identify and attack mishap drivers and root
causes, to instill a strong culture of near miss reporting and learning, and to implement
disciplined approaches to measure performance, identify precursor events, and correct off-track

performance. Ilook forward to the continued partnership with this committee to continuously
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improve readiness and keep our Sailors safe, and to ensure our Navy is properly and predictably

resourced, manned, trained and equipped to answer the nation’s call.
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AUSTIN v. U. 8. NAVY SEALS 1-26

KAVANAUGH, J.. concurring

U. S. 518, 530 (1988). As the Court has long emphasized,
moreover, the “complex, subtle, and professional decisions
as to the composition, training, equipping, and control of a
military force are essentially professional military judg-
ments.” Gilligan v. Morgan, 413 U. S. 1, 10 (1973). There-
fore, it is “difficult to conceive of an area of governmental
activity in which the courts have less competence.” Ibid.
In this case, the District Court, while no doubt well-in-
tentioned, in effect inserted itself into the Navy's chain of
command, overriding military commanders’ professional
military judgments. The Court relied on the Religious Free-
dom Restoration Act. See 42 U. S. C. §2000bb—-1(b). But
even accepting that RFRA applies in this particular mili-
tary context, RFRA does not justify judicial intrusion into
military affairs in this case. That is because the Navy has
an extraordinarily compelling interest in maintaining stra-
tegic and operational control over the assignment and de-
ployment of all Special Warfare personnel—including con-
trol over decisions about military readiness. And no less
restrictive means would satisfy that interest in this context.
The Court “should indulge the widest latitude” to sustain
the President’s “function to command the instruments of
national force, at least when turned against the outside
world for the security of our society.” Youngstown Sheet &
Tube Co. v. Sawyer, 343 U. S. 579, 645 (1952) (Jackson, dJ.,
concurring). That fundamental principle applies here. As
Admiral William Lescher, Vice Chief of Naval Operations,
explained: “Sending ships into combat without maximizing
the crew’s odds of success, such as would be the case with
ship deficiencies in ordnance, radar, working weapons or
the means to reliably accomplish the mission, is dereliction
of duty. The same applies to ordering unvaccinated person-
nel into an environment in which they endanger their lives,
the lives of others and compromise accomplishment of es-
sential missions.” App. to Application for Partial Stay 110a.
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KAVANAUGH, J., concurring

In sum, I see no basis in this case for employing the judi-
cial power in a manner that military commanders believe
would impair the military of the United States as it defends
the American people.
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ALITO, J., dissenting

SUPREME COURT OF THE UNITED STATES

No. 21A477

LLOYD J. AUSTIN, III, SECRETARY OF DEFENSE,
ET AL. v. U. S. NAVY SEALS 1-26, ET AL.

ON APPLICATION FOR A PARTIAL STAY
[March 25, 2022]

JUSTICE ALITO, with whom JUSTICE GORSUCH joins, dis-
senting.

By rubberstamping the Government’s request for what it
calls a “partial stay,” the Court does a great injustice to the
35 respondents—Navy Seals and others in the Naval Spe-
cial Warfare community—who have volunteered to under-
take demanding and hazardous duties to defend our coun-
try. These individuals appear to have been treated shabbily
by the Navy, and the Court brushes all that aside. I would
not do so, and I therefore dissent.

I

In August 2021, the Secretary of the Navy made COVID-
19 vaccination mandatory and threatened severe conse-
quences, including dishonorable discharge and confine-
ment, for anyone who refused.! Later Navy directives told
service members that they could apply for religious exemp-
tions, see Electronic Case Filing in U. S. Navy Seals 1-26v.
Biden, No. 4:21-cv-01236 (ND Tex., Jan. 3, 2022) (ECF),
Doc. 44-1, p. 40 (Trident Order #12), but this program, as

1See Decl. of W. Lescher in No. 4:21-cv—-01236 (ND Tex.). ECF Doc. 87,
p. 10 (explaining that the Navy's vaccination policy was that refusing to
be vaccinated would constitute the refusal to obey “a lawful order under
Article 92 of the Uniform Code of Military Justice,” which is punishable
by dishonorable discharge and confinement for two years).
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ALITO, J., dissenting

described by the District Court, was largely “theater” de-
signed to result in the denial of almost all requests. U. S.
Navy Seals 1-26 v. Biden, ___ F.Supp. 3d___ (ND Tex.
2022), App. to Application for Partial Stay 31a (App.).

The exemption procedure that the Navy set up included
no fewer than 50 steps, and during the first 35 steps, none
of the various officials who processed requests gave any con-
sideration to their merit. Decl. of A. Stephens, Exh. 1, ECF
Doc. 62, at 10-26. Instead, a form letter rejecting each re-
quest was prepared and sent to seven offices for review.
App. 40a.2 A package of rejection letters was then assem-
bled, together with a memo asking the vice admiral who
served as a deputy chief of naval operations to sign the re-
jection letters. Ibid. Only at step 35 was someone in this
chain told to read the exemption requests, but it appears
that this individual was not given an opportunity to recom-
mend that a request be granted. See ECF Doc. 62, at 7.
Instead, this person’s sole task was to record pertinent in-
formation on a spreadsheet and send the package on to the
vice admiral. Id., at 7-8.

Given the nature of this procedure, the results it pro-
duced are not surprising. Although more than 4,000 ex-
emption requests had been submitted by February 15,
2022, not a single one had been approved when the com-
plaint in this case was filed. See Application for Partial
Stay 9, and n. 3 (Application) (citing ECF Doec. 129, at 16,
n. 2 (Feb. 23, 2022)).

Respondents are among the many recipients of form re-
jection letters, and according to their declarations and tes-
timony, some of them were told outright that pressing for a

2Both the District Court and the Court of Appeals concluded based on
the record that the Navy did not have a template for approving an ex-
emption. See U. S. Nauvy Seals v. Biden, 27 F. 4th 336. __ (CA5H 2022)
(per curiam), App. 6a; id., at 40a. In the Reply filed in this Court, the
Solicitor General claims that there was an approval template, Reply
Brief 12, n. 6, but no such document been supplied to this Court.
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religious exemption would end their naval careers. A re-
spondent identified as Navy Seal 2 stated that a superior
officer advised him that “‘all religious accommodation re-
quests will be denied'” because “‘senior leadership . . . has
no patience or tolerance for service members who refuse
COVID-19 vaccination for religious reasons and want them
out of the SEAL community.”” U. S. Navy Seals v. Biden,
27 F. 4th 336, ___ (CA5 2022) (per curiam), App. 9a. This
officer allegedly added that “‘even if a legal challenge is
somehow successful, the senior leadership of Naval Special
Warfare will remove [his] special warfare designation.’”
Ibid. According to Navy Seal 5, he was told that “‘there
[would] be a blanket denial of all religious accommodation
requests regarding COVID-19 vaccination.”” Ibid. Navy
Seal 8 declared that his “‘chain of command ... made it
clear that [his] request [would] not be approved and . . . pro-
vided [him] with information on how to prepare for separa-
tion from the U. S. Navy.”” Ibid. Navy Seal 11 stated that
a command master chief told him that “*anyone not receiv-
ing the COVID~-19 vaccine is an “acceptable loss” to the Na-
val Special Warfare (NSW) community.”” Ibid.

Forced to choose between violating their religious beliefs
and the punishment that the Navy threatened, respondents
brought this suit, claiming that the Navy’s denial of their
exemption requests violated the Free Exercise Clause of the
First Amendment and the Religious Freedom Restoration
Act of 1993 (RFRA), 107 Stat. 1488, 42 U. S. C. §2000bb
et seq. See Complaint in ECF Doc. 1. The District Court
found that these claims were likely to succeed, and it issued
a preliminary injunction prohibiting the Navy from taking
adverse actions against respondents due to their unvac-
cinated status. App. 56a. But the court made clear that its
order did not require the Navy “to make any particular per-
sonnel assignments” and left “[a]ll strategic decisions. . . in
the hands of the Navy.” Id., at 60a.

The Government appealed and asked the U. S. Court of
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Appeals for the Fifth Circuit to stay the preliminary injunc-
tion, but the Fifth Circuit refused and issued a detailed
opinion. 27 F. 4th 336.

The Government then applied to this Court for what it
characterizes as a “partial stay,” and the Court now issues
a stay that uses precisely the language that the Govern-
ment proposed. As I will explain, the Court’s order essen-
tially gives the Navy carte blanche to warehouse respond-
ents for the duration of the appellate process, which may
take years. There is no justification for this unexplained
and potentially career-ending disposition.

II

In order to obtain a stay, the Government must show,
among other things, that it is likely to succeed in defeating
respondents’ RFRA and free exercise claims, Hilton v.
Braunskill, 481 U. S. 770, 776 (1987), and it cannot make
that showing.

A

Under the clear terms of RFRA, all components of the
Federal Government are forbidden to burden a person’s ex-
ercise of religion unless the Government can demonstrate
that the burden represents the least restrictive means of
furthering a compelling interest. 42 U. S. C. §2000bb-1(b);
Holt v. Hobbs, 574 U. S. 352, 357 (2015). The Government
does not claim that Article Il imperatives absolve the
Navy’s chain of command from complying with RFRA, and
it concedes that the statute applies to the military. Appli-
cation 28 (citing Burwell v. Hobby Lobby Stores, Inc., 573
U. 8. 682, 726-727 (2014)). Indeed, even the form disap-
proval letter for religious accommodation requests in the
District Court record explains that RFRA applies to the
Navy, and it is the Navy’s position that “only those interests
of the highest order can overbalance legitimate claims to
the free exercise of religion.” ECF Doc. 62, at 27-28.
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Here, it is not disputed that compliance with the vaccina-
tion requirement would impose a substantial burden on re-
spondents’ free exercise of religion, Therefore, the two re-
maining questions are (1) whether the Navy's mandatory
vaccination program furthers compelling interests and (2)
whether the denial of respondents’ exemptions represents
the least restrictive means of furthering such interests.

As to the first question, I agree that the Navy has a com-
pelling interest in preventing COVID-19 infection from im-
pairing its ability to carry out its vital responsibilities, as
well as a compelling interest in minimizing any serious
health risk to Navy personnel. But the Navy's summary
rejection of respondents’ requests for religious exemptions
was by no means the least restrictive means of furthering
those interests. This is so for at least two reasons.

First, all the evidence available at this stage suggests
that the Navy gave no real consideration to respondents’
requests, and the Navy had no compelling need to proceed
in that fashion. I cannot believe that this Court would tol-
erate such treatment in other contexts. Suppose, for exam-
ple, that a federal agency processed employee complaints
about discrimination on the basis of race, sex, or disahility
using a 50-step process in which rejection was presumed
until the very last step, and suppose that the record showed
that this procedure nearly always resulted in the denial of
a claim. We would be outraged—and rightfully so. Why,
then, is the Court willing to brush aside what appears to
have occurred here?

Second, even if we ignore what the Navy did and accept
the justification for the denials that Justice Department
lawyers later provided in court, the relief that the Court
now awards goes well beyond anything that can possibly be
regarded as the least restrictive means of further compel-
ling Navy interests. Focusing primarily on the Seals, the
Government stresses certain characteristics of Seal mis-
sions, including small unit size, the frequent need to work
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at very close quarters, and the remote and often inaccessi-
ble locations in which such missions are carried out. Due
to those characteristics, the Government argues, there is a
heightened danger that the COVID-19 virus will spread, as
well as a special need to minimize the risk that a mission
will be compromised by a sick team member who is unable
to perform assigned tasks with maximum effectiveness.

In order to win at trial, it would not be enough for the
Government to posit that sending an unvaccinated Seal on
such a mission might produce such consequences. A court
could not simply defer to the Navy's opinion, and mere “con-
jecture” or “speculation” would not be enough. See Ramirez
v. Collier, 595 U.S. __, - (2022) (slip op., at 13-15);
Fulton v. Philadelphia, 593 U.S. __, __ (2021) (slip op., at
14). The Government would bear the burden of showing
that mandatory vaccination is the least restrictive means of
furthering the interest it asserts in light of the present na-
ture of the pandemic, what is known about the spread of the
virus and the effectiveness of the vaccines, prevalent prac-
tices, and the physical characteristics of Navy Seals and
others in the Special Warfare community.

Whether the Government will be able to make the requi-
site showing remains to be seen, but for the purposes of con-
sidering interim relief that is sought in an emergency ap-
plication, I am willing to accept the Navy's need to refrain
from sending unvaccinated Seals on the types of missions
the Government has described. But participating in such
missions is not the only thing that respondents do, and the
relief that the Government sought and that the Court now
awards goes much further. Using the terminology selected
by the Government, the Court stays the preliminary injunc-
tion with respect to decisions about “deployment,” “assign-
ment,” and “other operational decisions.”

The Government has not told us what these terms mean,
but without any contrary guidance, we must assume that
they will be interpreted in accordance with the definitions
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in the Department of Defense Dictionary of Military and
Associated Terms (DOD Dictionary).? And as defined in
that dictionary, the terms seemingly allow the Navy to do
just about anything it wants short of punishing respondents
and drumming them out of the service.

“Deployment” is defined as “[t]he movement of forces into
and out of an operational area,” and an “operational area”
seems to mean any “geographic are[a]” where the Navy
might carry out “a strategic, operational, tactical, service,
training, or administrative military mission.”” Thus, send-
ing a respondent somewhere for training or administrative
purposes may constitute a deployment.

The term “assignment” appears to include detailing an
individual to perform any duties on something more than a
temporary basis.® And an “operational decision” apparently
can include the carrying out of any “strategic, operational,
tactical, service, training, or administrative military mis-
sion.”?

Putting all this together, it appears that the Court’s order
allows the Navy to use respondents’ unvaccinated status as
a reason for directing them to perform whatever duties or
functions the Navy wants, including sitting alone in a room

38ee DOD Dictionary (Nov. 2021), https:/www.jcs.mil/Portals/36/
Documents/Doctrine/pubs/dictionary.pdf.

17d., at B2.

5]d., at 159.

6The DOD Dictionary does not define “assignment,” but the term “as-
sign” is given this complex definition:

“1. To place units or personnel in an organization where such place-
ment is relatively permanent, and/or where such organization controls
and administers the units or personnel for the primary function, or
greater portion of the functions, of the unit or personnel. 2. To detail in-
dividuals to specific duties or functions where such duties or functions
are primary and/or relatively permanent.” Id., at 20.

"The specific term “operational decision” is not defined, but the defini-
tion of “operation” includes “the carrying out of a strategic, operational,
tactical, service, training, or administrative military mission.” Id., at
159.
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pushing paper or reading manuals for the duration of the
appellate process. It is squarely within the judicial power
of Article III to assess whether the Government has shown
that it has a compelling interest in obtaining this breadth
of equitable relief pending appeal. The Government has not
done so.

I would not rubberstamp the Government’s proposed lan-
guage. While I am not sure that the Navy is entitled to any
relief at this stage, I am also wary, as was the District
Court, about judicial interference with sensitive military
decision making. Granting a substantial measure of defer-
ence to the Navy, I would limit the order to the selection of
the Special Warfare service members who are sent on mis-
sions where there is a special need to minimize the risk that
the illness of a member due to COVID-19 might jeopardize
the success of the mission or the safety of the team mem-
bers. This, I believe, was the aim of the District Court, and
respondents themselves understand the preliminary in-
junction that way. See Response in Opposition 1 (stating
that the injunction “does not require the Navy to deploy any
of the thirty-five plaintiffs” (footnote omitted)).

B

Respondents are also likely to prevail on their claims
under the Free Exercise Clause. Under our case law, if the
Federal Government or a State treats conduct engaged in
for religious reasons less favorably than similar conduct
engaged in for secular reasons, that treatment is
unconstitutional unless the relevant jurisdiction can satisfy
“strict serutiny,” which is essentially the same as the
standard imposed by RFRA. See Employment Div., Dept. of
Human Resources of Ore. v. Smith, 494 U. S. 872, 878-879
(1990); Church of Lukumi Babalu Aye, Inc. v. Hialeah, 508
U. S. 520, 533 (1993).

That “[o]ur review of military regulations challenged on
First Amendment grounds” is deferential does not “render
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entirely nugatory in the military context the guarantees of
the First Amendment.” Goldman v. Weinberger, 475 U. S.
503, 507 (1986). “This Court has never held . . . that mili-
tary personnel are barred from all redress in civilian courts
for constitutional wrongs suffered in the course of military
service,” Chappell v. Wallace, 462 U. S. 296, 304 (1983).

Here, the Navy treated service members who applied for
medical exemptions more favorably than those who sought
religious exemptions. For one thing, requests for medical
exemptions were seriously considered, and quite a few were
granted, at least on a temporary basis. Application 7-8; 27
F. 4th, at ___, App. 20a (“[T]he Navy acknowledges that it
has granted hundreds of medical exemptions from the
COVID—-19 vaccine, at least 17 of which were temporary
medical exemptions for those in Naval Special Warfare”).
In addition, service personnel with medical exemptions are
not restricted as severely as respondents will be under the
Court’s order. App. 42a. Indeed, the District Court found
that under Navy policy those participating in clinical trials
and those with medical contraindications and allergies to
vaccines remained deployable, unlike those seeking reli-
gious accommodations. Id., at 50a (citing ECF Doc. 17-2,
at 66). The Navy has no interest in different treatment for
accommodation requests that produce otherwise identical
outcomes. I would therefore specify in the Court’s order
that the Navy must provide equal treatment for all unvac-
cinated service members.

I11

Today, the Court brushes aside respondents’ First
Amendment and RFRA rights. But yesterday, the Court
handed down another decision that illustrates the strong
protection for religious liberty that is provided by the
framework that applies under RFRA and strict scrutiny.
The decision in question, Ramirez v. Collier, involved a con-
victed murderer awaiting execution and his rights under
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the Religious Land Use and Institutionalized Persons Act
of 2000, 14 Stat. 803, 42 U. S. C. §2000cc et seq., which,
among other things, essentially requires prisons to comply
with the RFRA standard. Ramirez argued that his exercise
of religion will be burdened unless Texas allows his pastor
to lay hands on him and pray aloud while he is being exe-
cuted. Ramirez was less than punctilious and consistent in
requesting a religious accommodation, see Ramirez, 595
U.S,at _ —  (slip op., at 4-5); id., at __ (THOMAS, J.,
dissenting) (slip op., at 8), but the Court’s decision forgave
all that. Texas objected to Ramirez's request on the ground
that the pastor’s conduct might interfere with the execu-
tion, but the Court held that the State failed to discharge
its burden to substantiate the likelihood of such harm. Id.,
at ___ (slip op., at 12).

The contrast between our decision in Ramirez yesterday
and the Court’s treatment of respondents today is striking.
We properly went to some lengths to protect Ramirez’s
rights because that is what the law demands. We should
do no less for respondents.



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 250 of 325 PAGEID #: 4915



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 251 of 325 PAGEID #: 4916



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 252 of 325 PAGEID #: 4917



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 253 of 325 PAGEID #: 4918



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 254 of 325 PAGEID #: 4919



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 255 of 325 PAGEID #: 4920



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 256 of 325 PAGEID #: 4921



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 257 of 325 PAGEID #: 4922



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 258 of 325 PAGEID #: 4923



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 259 of 325 PAGEID #: 4924



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 260 of 325 PAGEID #: 4925



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 261 of 325 PAGEID #: 4926



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 262 of 325 PAGEID #: 4927



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 263 of 325 PAGEID #: 4928



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 264 of 325 PAGEID #: 4929



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 265 of 325 PAGEID #: 4930



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 266 of 325 PAGEID #: 4931



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 267 of 325 PAGEID #: 4932



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 268 of 325 PAGEID #: 4933



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 269 of 325 PAGEID #: 4934



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 270 of 325 PAGEID #: 4935



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 271 of 325 PAGEID #: 4936



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 272 of 325 PAGEID #: 4937



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 273 of 325 PAGEID #: 4938



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 274 of 325 PAGEID #: 4939



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 275 of 325 PAGEID #: 4940



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 276 of 325 PAGEID #: 4941



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 277 of 325 PAGEID #: 4942



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 278 of 325 PAGEID #: 4943



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 279 of 325 PAGEID #: 4944



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 280 of 325 PAGEID #: 4945



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 281 of 325 PAGEID #: 4946



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 282 of 325 PAGEID #: 4947



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 283 of 325 PAGEID #: 4948



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 284 of 325 PAGEID #: 4949



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 285 of 325 PAGEID #: 4950



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 286 of 325 PAGEID #: 4951



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 287 of 325 PAGEID #: 4952



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 288 of 325 PAGEID #: 4953



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 289 of 325 PAGEID #: 4954



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 290 of 325 PAGEID #: 4955



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 291 of 325 PAGEID #: 4956



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 292 of 325 PAGEID #: 4957



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 293 of 325 PAGEID #: 4958



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 294 of 325 PAGEID #: 4959



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 295 of 325 PAGEID #: 4960



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 296 of 325 PAGEID #: 4961



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 297 of 325 PAGEID #: 4962



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 298 of 325 PAGEID #: 4963



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 299 of 325 PAGEID #: 4964



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 300 of 325 PAGEID #: 4965



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 301 of 325 PAGEID #: 4966



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 302 of 325 PAGEID #: 4967



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 303 of 325 PAGEID #: 4968



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 304 of 325 PAGEID #: 4969



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 305 of 325 PAGEID #: 4970



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 306 of 325 PAGEID #: 4971



HEALTH

THE

FORCE
2020




Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 308 of 325 PAGEID #: 4973



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 309 of 325 PAGEID #: 4974



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 310 of 325 PAGEID #: 4975



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 311 of 325 PAGEID #: 4976



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 312 of 325 PAGEID #: 4977



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 313 of 325 PAGEID #: 4978



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 314 of 325 PAGEID #: 4979



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 315 of 325 PAGEID #: 4980



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 316 of 325 PAGEID #: 4981



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 317 of 325 PAGEID #: 4982

EXHIBIT C: ERRATA SHEET



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 318 of 325 PAGEID #: 4983



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 319 of 325 PAGEID #: 4984



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 320 of 325 PAGEID #: 4985



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 321 of 325 PAGEID #: 4986



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 322 of 325 PAGEID #: 4987



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 323 of 325 PAGEID #: 4988



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 324 of 325 PAGEID #: 4989



Case: 1:22-cv-00084-MWM Doc #: 85-1 Filed: 08/18/22 Page: 325 of 325 PAGEID #: 4990



Case: 1:22-cv-00084-MWM Doc #: 85-2 Filed: 08/18/22 Page: 1 of 5 PAGEID #: 4991

IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO — Cincinnati Division

HUNTER DOSTER, et. al. : Case No.: 1:22-cv-00084

Plaintiff

V.

Hon. FRANK KENDALL, et. al.

Defendants

THIRD DECLARATION OF CHRISTOPHER WIEST

Pursuant to 28 U.S.C. §1746, the undersigned, Christopher Wiest, makes the following

declaration, under penalty of perjury under the laws of the United States of America, that the

facts contained herein are true and correct to the best of my knowledge and belief and that such

facts are made based on my personal knowledge:

1.

2.

3.

My name is Christopher Wiest, and I am one of the Class Counsel in this matter.
Attached hereto is a true and accurate copy of an email I sent to Government Counsel,
with a proposed agreed order on August 18, 2022.

They did not respond, and thus did not agree.

Pursuant to 28 U.S.C. §1746, I declare under penalties of perjury under the laws of the United
States of America that the foregoing Declaration is true and correct to the best of my knowledge
and belief and that such facts are made based on my personal knowledge.

Executed on August 18 2022. /W‘

Christopher Wiest
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chris@cwiestlaw.com

From: chris@cwiestlaw.com

Sent: Wednesday, August 17, 2022 2:18 PM

To: ‘Snyder, Cassandra M (CIV)'; 'Yang, Catherine M (CIV)'; 'Avallone, Zachary A. (CIV)'; ‘Carmichael,
Andrew E. (CIV)'

Cc: ‘Wendy Cox'; 'Aaron Siri'; 'Elizabeth Brehm'; 'Tom B. Bruns'

Subject: Doster v. Kendall, Agreed Order

Attachments: AgreedOrderClass-8-17-22.docx

Counsel:

We have read your most recent filing. We were surprised to see some of the contents and claims being made about the
order, because we believe that the order is clear and unambiguous.

We are not interested in any "gotchas," and to that end, we are sending over a proposed agreed to, which should satisfy
a majority of the issues you recently raised. We are sure that both Judge McFarland and the Sixth Circuit, would
appreciate narrowing the issues to those that actually involve material differences between the parties.

Please see the attached order. We are, obviously, willing to agree to it.

Because you have asked Judge McFarland for action on your motion by 8/19, we intend to submit this clarifying motion
(for your client's benefit) to the Court, in a short response we intend to file tomorrow, if this does not meet your
agreement.

Sincerely,

Christopher Wiest

Chris Wiest, Attorney at Law, PLLC
25 Town Center Blvd, Ste. 104
Crestview Hills, KY 41017
513-257-1895 (v)
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO - Cincinnati Division
HUNTER DOSTER, et. al. : Case No.: 1:22-cv-00084

Plaintiff
V.
Hon. FRANK KENDALL, et. al.

Defendants

AGREED ORDER BETWEEN THE PARTIES CLARIFYING THE SCOPE OF THE
PRELIMINARY INJUNCTION

The parties, through Counsel, in order to resolve certain issues that have arisen between
them concerning the scope of the preliminary injunction entered on July 27, 2022 [Doc. 77],
hereby agree to the following agreed order. Nothing in this agreed order waives any party’s
appellate arguments. The parties therefore agree, as a matter of clarification:

1. That the injunction, in paragraph 2, is confined to the class definition, in paragraph 1,
of Doc. 77. The injunction, by its terms, only applies to members of the class, and
thus only applies to “[a]ll active-duty, active reserve, reserve, national guard,
inductees, and appointees of the United States Air Force and Space Force , including
but not limited to Air Force Academy Cadets, Air Force Reserve Officer Training
Corps (AFROTC) Cadets, Members of the Air Force Reserve Command, and any
Airman who has sworn or affirmed the United States Uniformed Services Oath of
Office or Enlistment and is currently under command and could be deployed,” with
all of the past tense language in that definition meaning that those individuals had met
that definition, as of the date of the class modification, July 27, 2022 [Doc. 77], who:

“(i) submitted a religious accommodation request to the Air Force from the Air
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Force’s COVID-19 vaccination requirement, where the request was submitted or was
pending, from September 1, 2021 to the present” (i.e. July 27, 2022, the date of the
order); “(ii) were confirmed as having had a sincerely held religious belief
substantially burdened by the Air Force's COVID-19 vaccination requirement by or
through Air Force Chaplains; and (iii) either had their requested accommodation
denied or have not had action on that request.” Those requirements, also with
language in the past tense, indicates that the requirements had to have been met by the
date of the modified class order (i.e. July 27, 2022), for someone to be a member of
the class and for the injunction to provide relief to them.

2. Further, the injunction, which provided “Defendants shall not refuse to accept for
commissioning or enlistment any inductee or appointee due to their refusal to get
vaccinated for COVID-19 due to their sincerely held religious beliefs. Further,
Members who submitted requests for religious accommodation may cancel or amend
previous voluntary retirement or separation requests or request to transfer to the Air
Force Reserve,” is confined to people who met the class definition as of July 27,
2022.

3. Finally, insofar as the restrictions on National Guard are concerned, the application of
the injunction is limited to the enforcement of the Secretary of the Air Force’s
vaccine mandate, for those meeting the class definition, and would not apply to any
vaccine requirement that was separately imposed by any Governor, State Adjutant

General, state legislature, or separate state authority.
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IT IS SO ORDERED:

Have Seen and Agree

Zach Avallone, Counsel for Defendants Christopher Wiest, Counsel for the
Class/Plaintiffs
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO - Cincinnati Division
HUNTER DOSTER, et. al. : Case No.: 1:22-cv-00084

Plaintiff
V.
Hon. FRANK KENDALL, et. al.

Defendants

DECLARATION OF PATRICK POTTINGER
Pursuant to 28 U.S.C. §1746, the undersigned, Patrick Pottinger, makes the following

declaration, under penalty of perjury under the laws of the United States of America, that the
facts contained herein are true and correct to the best of my knowledge and belief and that such
facts are made based on my personal knowledge:
1. My name is Major Patrick Pottinger, and I am a class representative in Doster v.
Kendall. 1am currently assigned to Randolph Air Force Base as an instructor pilot.
In my current position, I am responsible for training Air Force fighter pilots in the
Introduction to Fighter Fundamentals. This is an intense eight-week course that
introduces Air Force pilots to tactical aviation. Classes start approximately every 3
weeks, and at any given time we have between 40-60 future fighter pilots training in
our unit.
2. On March 28, 2022, I was removed from flying status due to my unvaccinated status.
My request for religious accommodation had already been disapproved and my
removal from flying status was used to coerce me into taking the COVID-19

vaccination against my religious beliefs.
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3. After the initial preliminary injunction granted by Judge McFarland on March 31,
2022, my commander informed me that I would not be restored to flight status or
operations at that time.

4. On April 22, 2022, my immediate commander informed me that he was restoring me
to flying status administratively, but would continue to ground me from flying due to
his “personal concerns” about me (all dealing with my refusal to vaccinate). While
grounded I was directed by my commander to do meaningful work in support of the
flying operation, and I was upgraded to an Operations Supervisor (Ops Sup).

5. For the next 13 weeks, I worked as the Ops Sup, where I was responsible for the
execution of the daily flying schedule. In this role I was the primary liaison between
squadron operations and aircraft maintenance during flying execution. I was also
responsible for managing pilots’ risk and had the final say as to whether they were
cleared to fly. I made these decisions based on my own assessments of the readiness
of the pilots and aircrew, the central Texas weather, the status of Randolph AFB, near
airfield statuses, and my own prior experience as a 12+ year USAF veteran pilot. At
the end of each shift, I was required to debrief the next Ops Sup as well as squadron
leadership about pilots or aircraft involved in an unusual situation, in-flight
emergencies, weather diverts, etc. I was not allowed to fly the airplanes myself, but I
was allowed to send USAF Pilots, aircrew, and student Fighter Pilots out the door to
fly after making assessments (in close proximity to them) about their own safety and

readiness.
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6

On June 8. 2022, 1 was returned to flying status and flew my first flight after being
grounded for 13 weeks | was informed that this was. in no small part, because of the
pilot shortage

I am generally aware that there is a significant pilot shortage Air Force wide, just as |
am aware that the Air Force has failed to meet its accession (officer and enlisted)
needs '

Any delay in training these students will have a significant impact in further
expanding that shortage as it takes approximately 2 years to train a fighter pilot. and
that 1s just as a wingman  To build a combat ready 4-ship flight lead, who 1s ready to
employ the standard fighting unit (a 4-ship) alongside multiple USAF Assets. it 1s
closer to 5 vears | learned this as an F-22 Fighter Weapons Officer and while
serving during 3 operational tours on Active Duty.

Suffice to say, pilots are not fungible, and thus the loss of pilots who are unvaccinated
are not replaced with personnel who are. The pipeline for other career fields that are

short (and there are many of them) are in the same predicament.

Pursuant 1o 28 U S C. §1746, I declare under penalties of perjury under the laws of the United

States of America that the foregoing Declaration is true and correct to the best of my knowledge

and belief and that such facts are made based on my personal knowledge.

Executed on August 18, 2022

A 18k Pottinger

! hittps //www nbenews . com/news/military/every-branch-us-miltary-struggling-meet-2023-

recruiting-goals-officia-rena3 5078 (last visited 8/18/2022).

htips //www airforcetimes com/news/your-air-force/2022/01/2 | /air-forces-enlisted-recruitment-

pipeline-is-drying-up-general-warns/ (last visited 8/18/2022),
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