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INTRODUCTION
Plaintiffs, by and through Counsel, provide this Reply in Support of their Motion for

Preliminary Injunction.

In its Memorandum in Opposition, the Government (all Defendants are collectively
referred to as “the Government” for purposes of this Reply) makes several admissions, implicitly
conceding several points: (i) natural immunity is a less restrictive means of protecting the Air
Force; (ii) there are additional less restrictive means of accommodating Plaintiffs’ religious
accommodation requests; and (iii) it is systemically discriminating against the exercise of religion
by granting thousands of medical and administrative exemptions, while denying nearly every
single religious exemption.  Under the First Amendment and RFRA, governmental

accommodation of secular concerns over religious beliefs cannot stand.

A. Response to the Government’s Initial Statements Regarding Precedent

Before turning to the Government’s arguments, some additional information regarding
potentially relevant case law bear mentioning as this information either directly refutes the
Government’s arguments or gives necessary context. For instance, the Government cites to a
decision from another District Court in this District denying a Motion for a Temporary Restraining
Order but omits the critical fact that the same District Court, in the same case, ultimately granted
a preliminary injunction. Poffenbarger v. Kendall, 2022 U.S. Dist. LEXIS 34133, --- F. Supp.3d
--- (SDOH 2022). The Government also points out that no Court has granted a nationwide
injunction but omits the critical fact that either those particular cases were not filed as a class
action, which this matter was [Cf. Complaint, DE#1], or that class certification was not sought in
those cases, where a motion for such certification is now pending in this Court. [Pl.’s Mtn. Class

Cert., DE#21].
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The failure to grant a nationwide class here will result in serial filings (and motions to
intervene in this matter) for no less than fifty Air Force members who have contacted the
undersigned, creating unwieldy case management issues that class certification was meant to, and
does, avoid. [Dec. Wiest, attached hereto].

The Government then points out that other Courts have denied relief, but fails to apprise
this Court that in at least one of those cases, the Ninth Circuit Court of Appeals granted an
injunction pending appeal (Dunn v. Austin, Ninth Cir. Case No. 22-15286).! The Government also
fails to acknowledge that all but two? of those cases are factually distinguishable (and in fact have
been distinguished by the Fifth Circuit Court of Appeals among other courts).® Likewise, the

Government fails to acknowledge that relief has been granted by at least four District Courts. In

1 Attached hereto as an Exhibit.

2 Short v. Berger, 2:22-cv-1151 (CD Cal. Mar. 3, 2022) is factually similar, but legally
distinguishable. The District Court’s decision in that case, for reasons explained below, directly
contradicts on-point Sixth Circuit and U.S. Supreme Court precedent. Dunn v. Austin is factually
similar, but legally distinguishable. Again, the Ninth Circuit has already cast doubt on the validity
of the decision by the District Court’s decision by granting interim relief from it.

% For instance, in Church v. Biden, 2021 U.S. Dist. LEXIS 215069 (DCD 2021) and Robert v.
Austin, 2022 U.S. Dist. LEXIS 5399 (D. Col. 2022), none of the Plaintiffs had their initial requests
resolved, much less any Plaintiffs with appeals resolved, and there was no evidence of record of
systemic denials suggesting the futility exception to exhaustion applied as is the case here, thus
the Court found exhaustion of remedies barred the claims. Defendants also cite to several cases
that did not involve a RFRA or First Amendment claim at all, and involved challenges to the
vaccine requirement on a more generalized level, rather than failure to accommodate an exception
— again, this case does not raise those issues at all. John Doe #1 #14 & Jane Doe #1 #2 v. Austin,
2021 U.S. Dist. LEXIS 236327, --- F.Supp.3d --- (NDFL 2021); Guettlein v. United States Merch.
Marine Acad., 2021 U.S. Dist. LEXIS 244966, --- F.Supp.3d --- (EDNY 2021); Oklahoma v.
Biden, 2021 U.S. Dist. LEXIS 246534, --- F. Supp.3d --- (WDOK 2021) (this case, in footnote 3,
was clear that it did not involve religious accommodations, recognizing religious accommodations
present different issues).

4 Navy Seal 1 v. Austin, 2022 U.S. Dist. LEXIS 31640 (MDFL 2022) (granting preliminary
injunction, finding that military’s denial of religious accommodation to vaccination requirements
was a violation of RFRA and the First Amendment, that administrative exhaustion did not apply
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fact, every Circuit Court that has addressed the issue to date found relief to be appropriate. U.S.
Navy Seals 1-26 v. Biden, 2022 U.S. App. LEXIS 5262, ---F.4" --- (51" Cir. 2022); Dunn v. Austin,

Ninth Cir. Case No. 22-15286 (order attached).

B. The Government’s Evidence is Significant in that it Supports Plaintiffs’
Claims

Much of the Government’s proffered evidence actually supports Plaintiffs’ claims, with
some of its admissions being dispositive of the Plaintiffs’ claims. For instance, in informing about
the risks of COVID-19, Colonel Tonya Rans (DE#25-10) admits that co-morbidities affect
outcomes and cites to (irrelevant for the Air Force) studies about 54-year-olds and cancer patients.
Of course, these Plaintiffs, and all Air Force members, are required to be physically fit.> She also
admits that there have been no deaths in the Air Force since November 2021, COVID-19 case
counts are trending downwards, (Id. at §14), scientific studies show natural immunity lasts at least
six months following infection, (Id. at § 28), some scientific studies show prior infection and
resulting natural immunity are better than vaccine-derived immunity. (Id. at  38), and the Omicron
variant is resistant to both vaccines and natural immunity, (Id. at] 32), with the still allowed
Johnson & Johnson vaccine being particularly bad with respect to preventing Omicron infection.
Id. at 1 28. Each of these admissions cuts against any compelling need to vaccinate Plaintiffs

against their religious beliefs.

to RFRA cases, and that exceptions applied if it did); Usn Seals 1-26 v. Biden, 2022 U.S. Dist.
LEXIS 2268 (TXND 2022) (same); Air Force Officer v. Austin, 2022 U.S. Dist. LEXIS 26660
(MDGA 2022) (granting preliminary injunction, finding that military’s denial of religious
accommodation to vaccination requirements was a violation of RFRA and the First Amendment);
Poffenbarger v. Kendall, 2022 U.S. Dist. LEXIS 34133, --- F. Supp.3d --- (SDOH 2022) (same).

5 https://static.e-publishing.af.mil/production/1/af al/publication/dafman36-2905/dafman36-
2905.pdf (last visited 3/12/2022).
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Also, as part of its Response in this case, the Government submitted the Declaration of
Colonel James Poel. In it, Colonel Poel admits that the Government is deliberately engaged in the
systemic denial of religious exemptions because, he contends, they have to in order to
accommodate medical exemptions. [Declaration Poel, DE#25-17 at  7]. This is despite the fact
that Colonel Poel admits the purported “necessity” supporting forced vaccinations of previously
infected and recovered airmen, like many of the Plaintiffs, is belied by scientific proof that
previous infection likely provides thirteen times greater protection against reinfection or
breakthrough infection than vaccination alone. Id. at §23.° Colonel Poel erroneously suggests that
the total number of vaccination exemptions are a zero-sum game (i.e. that to grant more medical
exemptions, which are preferred, religious exemptions must be denied), but provides no evidence
why that is so. Likewise, and without evidentiary support, he suggests that people who have natural
immunity, like most of the Plaintiffs, purportedly have greater protection if they are also
vaccinated. Even if true, it ignores the fact that the Air Force is not requiring all its airmen both to
become infected and vaccinated in order to have this allegedly more robust immunity.

Ultimately, Colonel Poel gives the game away when he admits the “studies vary” behind
trying to determine whether reinfection rates are equivalent, lower, or higher among those who
have overcome prior infection and now have natural immunity, versus those whose immunity
derives solely from being “fully vaccinated.” Id. §23. Simply put, this evidence conclusively
demonstrates the Government cannot meet its burden in this case of establishing a compelling
interest which would allow it to impede on religious liberty; it plainly cannot prove there are no

less restrictive means available other than vaccinating everyone with no exceptions (aside from

6 “Both natural and vaccine immunity decrease the risk of re-infection.” Declaration Poel.

4



Case: 1:22-cv-00084-MWM Doc #: 30 Filed: 03/16/22 Page: 14 of 45 PAGEID #: 2051

administrative and medical) allowed. Clearly, natural immunity is one of the less restrictive means
of accommaodating closely held religious beliefs.

Colonel Poel also argues that studies from the UK and Israel, two countries with some of
the highest rates of vaccination in the world, show that “herd immunity” is not a realistic basis
upon which to allow Plaintiffs to obtain a religious exemption. Id. at §29. Put another way, what
the Government actually proves with this evidence is that mass vaccination doesn’t work in light
of the emerging variants. Id. Unfortunately for the Government, and in light of its very high burden
of proof, this evidence of the futility of mass vaccination in light of emerging variants demonstrates
that there is no compelling interest in forcing vaccinations at the price of religious liberty.

Significantly, Colonel Artemio Chapa testified that the Air Force has granted and continues
to grant robust medical exemptions for things such as: (i) persons receiving antibody therapy; (ii)
persons suffering multi-system inflammatory syndrome; (iii) pregnancy; (iv) myocarditis; (V)
anaphylaxis from vaccination; and (vi) allergies to vaccine components; yet grants almost no
religious accommodation requests whose accommodations would be no different than those
granted medical or administrative exemptions. [DE#25-12]. The Air Force grants temporary
medical exemptions of up to a year for these, and other conditions, awaiting a vaccine that may
potentially become available that would not present risks to these populations. Id. He also testified
that persons who receive medical exemptions are determined to be medically fit for duty. Id. at
7. Persons who receive these exemptions do not necessarily lose their eligibility for deployment,
because such determinations are made on a case-by-case basis by the relevant commander. Id. at
 14. Moreover, administrative exemptions are granted for individuals, including for those who
are participating in vaccine studies and even those who may have received a placebo in a study

and thus may have no immunity at all. Id. at ] 17-18. (emphasis added).
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Consistent with how the Air Force has admittedly treated administrative and medical
exemption requests, almost all Plaintiffs have submitted declarations that demonstrate they too
seek temporary exemptions from the Air Force’s vaccination requirements until a non-
objectionable vaccine comes to market. [Declarations of Plaintiffs, Exhibits 3-20 hereto]. Further,
based on the March 8, 2022 COVID-19 statistics published by the Department of the Air Force,’
132,401 Air Force members have recovered from COVID-19 thus conferring natural immunity.
And, the Air Force has an active-duty vaccination rate of 97.9%, a reserve vaccination rate of
93.2%, and a total force vaccination rate of 96.3%. Id. In light of these immunity numbers, any
Air Force personnel Plaintiffs would interact with in their duties are almost certainly either
vaccinated or naturally immune, and thus Plaintiffs would pose no risk to them. Id. In case of any
doubt about this conclusion, the fact the Air Force has granted 1,202 medical exemptions and
1,604 administrative exemptions, and counting, makes clear there is no compelling reason to
require these Plaintiffs to be vaccinated despite their sincerely held religious beliefs.

Each of the foregoing Plaintiffs also testified that from March 2020 through August 2021,
the Air Force, Plaintiffs’ units, and those in Plaintiffs’ career fields and with their duties were able
to fully perform their duties and accomplish mission objectives notwithstanding the lack of a
COVID-19 vaccine, or the occurrence of COVID-19 generally in the community and in the Air
Force. 1d. Despite being unvaccinated, Plaintiffs still were able to deploy and operate in forward
locations and accomplish their missions. Id. The same is true for those in any potential or projected
follow-on assignments. 1d. Simply put, the Air Force, and Plaintiffs’ units, were able to adapt and

overcome the challenges of COVID-19. Id. Despite this record evidence, Plaintiffs have also

/ https://www.af.mil/News/Article-Display/Article/2959594/daf-covid-19-statistics-march-8-
2022/ (last visited 3/9/2022).
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adduced proof that not one single religious exemption has been granted without being eligible for

an administrative exemption. [Dec. Wiest, attached as Exhibit 2, with transcript of hearing in

Poffenbarger v. Kendall attached].

C. The Claims are Ripe:; Exhaustion is Not Required for a RFRA Claim; Many
Plaintiffs Have Fully Exhausted and, For Those Who Haven’t, Futility and
Other Exhaustion Exceptions Apply

The claims are ripe, exhaustion is not required, many Plaintiffs have fully exhausted, and

for those that have not, the futility and other exceptions apply.

1. Plaintiffs’ claims are ripe

The Government contends that this matter and the claims in it are not ripe. Like other
claims, a RFRA claim becomes ripe if the plaintiff faces an “actual or imminent” injury, Lujan v.
Defenders of Wildlife, 504 U.S. 555, 560 (1970), which occurs if the plaintiff confronts an actual
or imminent burden on religious practice. Put simply, “one does not have to await the
consummation of threatened injury to obtain preventive relief. If the injury is certainly impending,
that is enough.” Babbitt v. United Farm Workers Nat’l Union, 442 U.S. 289, 298 (1979); see also
Steffel v. Thompson, 415 U.S. 452, 459 (1974) (“[I]t is not necessary that petitioner first expose
himself to actual arrest or prosecution to be entitled to challenge a statute that he claims deters the
exercise of his constitutional rights.”).

“If the rule were otherwise, the contours of regulation would have to be hammered out case
by case — and tested only by those hardy enough to risk criminal prosecution to determine the
proper scope of the regulation.” Dombrowski v. Pfister, 380 U.S. 479, 486 (1965). Under that
scenario, the First Amendment — “of transcendent value to all society, and not merely those

exercising their rights — might be the loser.” Id.
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The Supreme Court made clear that where there is an actual and well-founded fear that a
requirement will be enforced against a plaintiff, the claim is ripe and they have standing. Virginia
v. Am. Booksellers Ass’n, Inc., 484 U.S. 383, 393 (1988). That is true even if they have never been
prosecuted or threatened with prosecution. Doe v. Bolton, 410 U.S. 179, 188 (1973). And where,
as here, a government policy with exemptions vests “unbridled discretion in a government official
over whether to permit or deny” First Amendment protected activity, one who is subject to the law
or policy may challenge it facially without the necessity of first applying for, and being denied,
that same exemption. City of Lakewood v. Plain Dealer Publ’'n Co., 486 U.S. 750, 755-56 (1988);
see also East Brooks Books, Inc. v. Shelby Cnty. Tenn., 588 F.3d 360, 369 (6th Cir. 2009) (finding
that plaintiff had standing based on the suppression of his future protected speech even where his
license was not actually revoked); Faith Baptist Church v. Waterford Twp., 522 Fed. Appx. 322
(6™ Cir. 2013) (mere threat of potential prosecution was sufficient to establish that the claim was
ripe and standing existed).

Further, given the Government’s failure to grant a single exemption other than those at the
end of their careers to date, it is a certainty that all exemption requests and appeals will be denied,®
and equally certain that harm will immediately come to them when they refuse to be vaccinated
notwithstanding their appeal denials. Indeed, the Air Force specifically threatened Plaintiffs with
punitive action. (Ver. Compl, 152, DE#1). And the Government’s own evidence, from Colonel

Hernandez, reveals that these Plaintiffs face punitive actions for refusal that include the possibility

8 “The Air Force Surgeon General concluded that there are no lesser restrictive means than
vaccination of these individual service members to further the military’s compelling interests in
readiness and ensuring the health and safety of all service members.” (Def.[‘s] Table of Contents
B. 2)
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of court martial (i.e., a federal felony conviction) and administrative discharges. (Dec. Hernandez,
DE#25-14).

This matter is plainly ripe under Circuit precedent. Berry v. Schmitt, 688 F.3d 290 (6" Cir.
2012). In Berry, a letter from a body with authority to act, telling the plaintiff that his actions were
unlawful, was sufficient to establish ripeness. Clearly, we are well beyond that here. (Ver.
Complaint, DE#1). See, also, Winter v. Wolnitzek, 834 F.3d 681, 687-688 (6" Cir. 2016) (any
communication directed at a plaintiff that threatens that plaintiff with enforcement, even if it is
contingent upon future events, sufficiently establishes ripeness).

2. Exhaustion is not required for RFRA Claims

Exhaustion is not required for a statutory claim that does not contain an exhaustion
requirement. Hitchcock v. Cumberland Univ. 403(b) DC Plan, 851 F.3d 552 (6" Cir. 2017)
(declining to read an exhaustion requirement into a statute that did not contain such a requirement).
RFRA does not contain an exhaustion requirement. To the contrary, 42 U.S. Code § 2000bb—1(c)
permits an action for any person whose “religious exercise has been burdened in violation of this
section,” subject only to Article Ill standing. Several cases support the proposition that
administrative exhaustion simply does not apply to RFRA. Singh v. Carter, 168 F. Supp. 3d 216,
226 (DCD 2016) (exhaustion is not required for a RFRA claim); Oklevueha Native Am. Church of
Haw., Inc. v. Holder, 676 F.3d 829, 838 (9th Cir. 2012) (“We decline . . . to read an exhaustion
requirement into RFRA where the statute contains no such condition, see 42 U.S.C. 88 2000bb—
2000bb—4, and the Supreme Court has not imposed one.”).

The Fifth Circuit just explained this very fact in the context of military vaccine
requirements: “Congress rendered justiciable Plaintiffs’ claims under RFRA, which applies to

every ‘branch, department, agency, instrumentality, and official (or other person acting under color
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of law) of the United States[.]’” U.S. Navy Seals 1-26 v. Biden, 2022 U.S. App. LEXIS 5262, ---
F.4" - (5" Cir. 2022), citing 42 U.S.C. § 2000bb-2(1). “RFRA, in turn, sets the standards binding
every department of the United States to recognize and accommodate sincerely held religious
beliefs.” Id. “It undoubtedly ‘applies in the military context.””” Id., citing United States v. Sterling,
75 M.J. 407, 410 (C.A.A.F. 2016), cert. denied, Sterling v. United States, 137 S. Ct. 2212, 198 L.
Ed. 2d 657 (2017). “This makes sense because service members ‘experience increased needs for
religion as the result of being uprooted from their home environments, transported often thousands
of miles to territories entirely strange to them, and confronted there with new stresses that would
not otherwise have been encountered if they had remained at home.*” Id., citing Katcoff v. Marsh,
755 F.2d 223, 227 (2nd Cir. 1985). “Federal courts are therefore empowered to adjudicate RFRA’s
application to these Plaintiffs.” 1d.

The Fifth Circuit also observed that “it is likely that, following RFRA’s enactment,
abstention based on the Mindes test is no longer permissible.” That is because “RFRA ‘operates
as a kind of super statute, displacing the normal operation of other federal laws[.]’” Id., citing
Bostock v. Clayton County, 140 S. Ct. 1731, 1754 (2020). “It would not be a stretch to conclude
that RFRA must also displace a judge-created abstention doctrine.” Id. “[W]hen Congress
addresses a question previously governed by a decision rested on federal common law the need
for such an unusual exercise of lawmaking by federal courts disappears.” Id., citing City of
Milwaukee v. Illinois, 451 U.S. 304, 314 (1981).

Consistent with the textual evidence, other courts have refused to read an exhaustion
requirement into RFRA, even in cases involving the military. Dilley v. Alexander, 603 F.2d 914,
920 (D.C. Cir. 1979); see id. (“It is a basic tenet of our legal system that a government agency is

not at liberty to ignore its own laws and that agency action in contravention of applicable statutes

10
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and regulations is unlawful . . . The military departments enjoy no immunity from this
proscription.” (citations omitted)).

Even if military operations require some deference from courts, “‘resolving a claim
founded solely upon a constitutional right is singularly suited to a judicial forum and clearly
inappropriate to an administrative board.”” Adair v. England, 183 F. Supp. 2d 31, 55 (D.D.C. 2002)
(quoting Downen v. Warner, 481 F.2d 642, 643 (9th Cir. 1973)). In Adair, the court rejected the
military’s argument that plaintiffs with free-exercise claims should have “first exhausted their
administrative remedies by raising their personnel claims with the Board for Correction of Naval
Records (‘BCNR’) before coming to federal court.” Id. Indeed, “the Supreme Court. . . [has] heard
numerous [constitutional] challenges to military policies.” Brannumv. Lake, 311 F.3d 1127, 1130
(D.C. Cir. 2002).

Beyond this authority, in the religious freedom context, the U.S. Supreme Court has been
clear that exhaustion is not required before obtaining relief in the District Court. Parisi v.
Davidson, 405 U.S. 34 (1972). In Parisi, as here, the service member had a religious objection to
aspects of military service — namely combat duties — and claimed conscientious objector status.
And, like the RFRA statute here, a federal statute gave the service member the right to claim that
status. The Supreme Court found, contrary to the Government’s arguments here, that resorting to
the Board of Corrections for Military Records, or to court martial appeals, and to anything other
than claiming the exemption under applicable Army regulations was not necessary. Id. at 41-42.
The Supreme Court held that “we no more than recognize the historic respect in this Nation for
valid [religious accommodation] to military service.” 1d. at 45. “As the Defense Department itself
has recognized, ‘the Congress . . . has deemed it more essential to respect a man’s religious beliefs

than to force him to serve in the Armed Forces.”” Id. That observation by the Supreme Court has

11
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equal weight in the administrative exhaustion context to RFRA claims — namely that no such
exhaustion requirement exists under that statute.

Also relevant to the inquiry is Plaintiffs’ non-compliance with Department of Defense
Instruction 1300.17.° The Government failed to comply with that instruction, which requires
mandatory timelines for processing accommaodation requests, with exceptions to be explicitly set
forth in service regulation, and in any event within 30 days of the submission of a servicemember’s
appeal to the service secretary with all review and action taken within 60 days of that date. Id. at
13.2.c. There is nothing else Plaintiffs can do. The governments’ non-compliance with Department
of Defense Instruction 1300.17 has resulted in those awaiting decisions on their religious
accommodation requests to be removed from career enhancing assignments and promotions.

Consequently, the Government’s failure to comply with the relevant regulation that
requires timely processing of the accommodation request obviates and excuses any arguments it
now makes regarding administrative exhaustion and irreparable harm. Mass. Mut. Life Ins. Co. v.
Russel, 473 U.S. 134, 144 (1985) (administrative exhaustion does not apply where the Defendant
fails to comply with its own timely processing rules); Villegas de la Paz v. Holder, 614 F.3d 605,
608 (6th Cir. 2010) (calling the Government’s failure to comply with processing requirements and
attempts to deprive a court of jurisdiction thereby a “perversion” of justice and refusing to apply
administrative exhaustion in such circumstances).

3. Many of the Plaintiffs have fully exhausted and, for those who have not, futility and other
exceptions apply

Lt. Doster, SRA Dills, SMSgt Schuldes, SSgt Theriault, and A1C Colantonio have

completed all available military appeals. One other Plaintiff has his appeal pending with the

% https://www.esd.whs.mil/Portals/54/Documents/DD/issuances/dodi/130017p.pdf (last visited
3/12/2022).

12
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Surgeon General (Lt. Colonel Stapanon). They have all exhausted. Darby v. Cisneros, 509 U.S.
137 (1993).

Even if exhaustion of administrative remedies were required, the Sixth Circuit has adopted
the Fifth Circuit’s reasoning concerning administrative remedy exhaustion. Harkness v. Sec’y of
the Navy, 858 F.3d 437 (6th Cir. 2017), citing Mindes v. Seaman, 453 F.2d 197 (5th Cir. 1971). In
Mindes, the Fifth Circuit articulated a test for determining the reviewability of a particular military
decision. As a threshold matter, the Mindes court held that an internal military decision is
unreviewable unless two initial requirements are satisfied: ““(a) an allegation of the deprivation of
a constitutional right, or an allegation that the military has acted in violation of applicable statutes
or its own regulations, and (b) exhaustion of available intraservice corrective measures.” Id. at

201. Clearly, here the first element is met.*°

10 Once the threshold step of Mindes is satisfied, the next step is weighing the following four
factors to determine the justiciability of a claim regarding internal affairs: the nature and strength
of the plaintiff’s challenge to the military determination; the potential injury to the plaintiff if
review is refused; the type and degree of anticipated interference with the military function; and
the extent to which the exercise of military expertise or discretion is involved. Mindes, 453 F.2d
at 201-2. Application of these factors favors review of Plaintiff’s claims by this Court.

As set forth below, under the first factor, the nature and strength of Plaintiff’s challenge favors
judicial review. Second, without review, Plaintiffs faces serious, irreparable injury. “The loss of
First Amendment freedoms, for even minimal periods of time, unquestionably constitutes
irreparable injury.” Elrod v. Burns, 427 U.S. 347, 373 (1976). The third factor, type and degree of
anticipated military function, provides a caveat: “[i]nterference per se is insufficient since there
will always be some interference when review is granted, but if the interference would be such as
to seriously impede the military in the performance of vital duties, it militates strongly against
relief.” Mindes, 453 F.2d at 201. Granting review of whether the Air Force has properly followed
the law in the evaluation of religious accommodation requests does not pose a threat to its
performance of vital duties. Further, there is no evidence that the relief requested by these Plaintiffs
would cause significant interference with the operations of the Air Force — the granting of secular
accommodations and exemptions by the Government belies any such conclusion. Therefore, the
“traditional deference” cited by the Government in applying Mindes to “internal military
decisions” is inapplicable, as Plaintiffs make an argument based on legal sufficiency, not
military expertise. Therefore, because each of the four factors weigh in favor of review, Mindes
does not serve as a procedural bar to Plaintiffs’ claims, even if it applied here.

13
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Also, the Sixth Circuit recognizes exceptions to exhaustion where administrative remedies
are inadequate or not efficacious; where pursuit of administrative remedies would be a futile
gesture; and where irreparable injury will result unless immediate judicial review is permitted.
Southern Ohio Coal Co. v. Office of Surface Mining, Reclamation & Enforcement, 20 F.3d 1418,
1424 (6" Cir. 1994): see, also, Seepe v. Department of Navy, 518 F.2d 760, 762 (6" Cir. 1975)
(recognizing exceptions to exhaustion for futility, an exception for where the status quo under the
administrative decision pending review would itself constitute a hardship or leave the complainant
in an emergency situation, and where the complaint involved a matter of law only and did not
require or involve application of military expertise); Kentucky, Educ. & Workforce Dev. Cabinet,
Office for the Blind v. United States, 759 F.3d 588, 598 (6™ Cir. 2014) (recognizing exceptions
where (1) requiring exhaustion will result in irreparable harm; (2) the administrative remedy is
wholly inadequate; or (3) that the administrative body is biased, making recourse to the agency
futile.) The Fifth Circuit likewise has identified at least four such exceptions to military exhaustion:
futility, inadequacy of administrative remedies, irreparable injury, and a substantial constitutional
question. Von Hoffburg v Alexander, 615 F.2d 633 at 638. All of these exceptions clearly apply
here.

For futility, such exhaustion is only necessary where remedies “provide a real opportunity
for adequate relief.” Hodges v. Callaway, 499 F.2d 417, 420 (5th Cir. 1974); Carr v. Saul, 141 S.
Ct. 1352, 1361 (2021) (“[T]his Court has consistently recognized a futility exception to exhaustion
requirements.”). Although that “is not usually a reason for bypassing” the exhaustion requirement,
id., when the record all but compels the conclusion that the military process will deny relief,

“exhaustion is inapposite and unnecessary,” 1d.

14
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As with the Navy in Usn Seals 1-26 v. Biden, 2022 U.S. Dist. LEXIS 2268 (TXND 2022),
“[t]he facts overwhelmingly indicate that the [Air Force] will deny the religious accommodations.”
“Qutside of Plaintiffs’ requests, the [Air Force] has, to date, never granted a religious
accommodation request for the COVID-19 vaccine.” Id. In fact, the Air Force Surgeon General
himself has already predetermined the denial of religious accommodation appeals demonstrating
that the entire religious accommodation process is nothing more than an exercise in futility. There
will be no approvals. Finally, the Government already admitted in the record in Poffenbarger v.
Kendall that all of these requests will be denied — none of them are end-of-service individuals who
otherwise would qualify for administrative exemptions. [Dec. Wiest, attaching transcript].
Therefore, exhausting remedies in this scenario provides no real opportunity for adequate relief.
The Fifth Circuit recently was clear that “exhaustion is unnecessary if, inter alia, the
administrative remedy is futile and plaintiffs raise substantial constitutional claims.” U.S. Navy
Seals 1-26, 2022 U.S. App. LEXIS 5262, --- F.4" - There, as here:
The [Air Force] has not accommodated any religious request to abstain from any
vaccination in seven years [other than those who otherwise were eligible for administrative
exemptions], and to date it has denied all religiously based claims for exemption from
COVID-19 vaccination [other than those who otherwise qualified for administrative
exemptions]. It is true that futility is not a function of the likely ultimate success of
administrative exhaustion. But evidence, recited previously and not meaningfully
challenged here, suggests that the [Air Force] has effectively stacked the deck against even
those exemptions supported by Plaintiffs’ immediate commanding officers and military
chaplains. This is sufficiently probative of futility. Further, as explained more fully below,
Plaintiffs raise substantial, legally clear-cut questions under RFRA. Courts are specifically
equipped to address RFRA claims and, by the same token, the issues are less suitable for
administrative adjudication.
Ultimately, the Fifth Circuit found that Mindes justiciability was met. Here, as there, “if
the [Air Force]’s plan is to ignore RFRA’s protections, as it plainly appears to be on the record

before us, courts must intervene because ‘[g]enerals don’t make good judges—especially when it

comes to nuanced constitutional issues.’ citing Air Force Officer v. Austin, --- F. Supp.3d ---, No.

15
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5:22-cv-00009-TES, 2022 U.S. Dist. LEXIS 26660, 2022 WL 468799 (M.D. Ga. Feb. 15, 2022)
at *8. Further, given the systemic denial of every single exemption request other than those
otherwise eligible for administrative exemptions, the Government hardly comes to this Court with
clean hands to argue that there is any chance that any request will be granted. But that the Air
Force could hypothetically grant a request does not, on this record, “provide a real opportunity for
adequate relief.” Hodges, 499 F.2d at 420.

To be sure, “courts must — at least initially — indulge the optimistic presumption that the
military will afford its members the protections vouchsafed by the Constitution, by the statutes,
and by its own regulations.” Hodges, 499 F.2d at 424. “But they need not indulge that presumption
to the point of absurdity.” Usn Seals 1-26, 2022 U.S. Dist. LEXIS 2268. “The record
overwhelmingly demonstrates that the [Air Force’s] religious accommodation process is an
exercise in futility.” Id. “Plaintiff need not wait for the [Air Force] to rubber stamp a constitutional
violation before seeking relief in court.” Id.

Second, Plaintiffs need not exhaust military remedies when “available administrative
remedies are inadequate” to grant him the relief they seek. Von Hoffburg, 615 F.2d at 640. For
example, “an administrative remedy may be inadequate where the administrative body is shown
to be biased or has otherwise predetermined the issue before it.” McCarthy v. Madigan, 503 U.S.
140, 148 (1992). That exception for inadequate remedies is met because, make no mistake, the
exemption requests here are predetermined, and the harm, as explained below, is ongoing.

The third exception is that “exhaustion is not required when the petitioner may suffer
irreparable injury if he is compelled to pursue his administrative remedies.” Von Hoffburg, 615
F.2d at 638. That resembles the second Mindes factor, which considers “[t]he potential injury to

the plaintiff if review is refused.” Mindes, 453 F.2d at 201. Again, the burdening of Plaintiffs’
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religious beliefs, which is occurring today, is irreparable harm. Elrod v Burns, 427 U.S. 347, 373,;
Maryville Baptist Church, Inc. v. Beshear, 957 F.3d 610; Catholic Diocese of Nashville v. Sebelius,
2013 U.S. App. LEXIS 25936 (6 Cir. 2013).

Not surprisingly, the Government argues that the injury is not irreparable at present.
Shockingly, it contends the injury may never be irreparable in the sense that they argue
confinement in the Leavenworth U.S. Disciplinary Barracks (prison) for not following an order
that violates Plaintiffs’ sincerely held religious beliefs is not irreparable, because they still can
appeal over the course of years through the military justice system. Such a contention could only
be made by callous individuals who have never been threatened to choose between their liberty
and their sincerely held religious beliefs. Thankfully, such a contention is directly contradicted by
applicable case law. Maryville Baptist Church, Inc., 957 F.3d 610; Parisi, 405 U.S. 34..

The Government casually ignores the effects of the myriad steps it indicates it will take, all
designed to coerce, threaten, and pressure individuals such as Plaintiffs to violate their religious
beliefs and cave to the Government’s demands. That is no different than sending State Police into
churches and denying individuals the ability to engage in corporate worship, which was irreparable
harm. Maryville Baptist Church, Inc., 957 F.3d 610.

The fourth exception to exhaustion is when “the plaintiff has raised a substantial
constitutional question.” Von Hoffburg, 615 F.2d at 638. That inquiry raises the same issues as the

first Mindes factor, the “nature and strength of the plaintiff’s challenge to the military

17
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determination,” which generally favors review of substantial constitutional questions. Mindes, 453

F.2d at 201. Here, there is no question a substantial Constitutional question exists.

D. Standard For Preliminary Injunction

When deciding whether to issue a temporary restraining order or preliminary injunction,
the court must consider the following four factors: (1) whether the movant has demonstrated a
strong likelihood of success on the merits; (2) whether the movant would suffer irreparable harm;
(3) whether issuance would cause substantial harm to others; and (4) whether the public interest
would be served by issuance. Suster v. Marshall, 149 F.3d 523, 528 (6th Cir. 1998).

In fact, Sixth Circuit law clearly establishes that where constitutional rights are infringed,
the likelihood of success factor is dispositive and the remaining factors are met. H.D.V. -
Greektown, LLC v. City of Detroit, 568 F.3d 609 (6th Cir. 2009) (abuse of discretion not to grant
preliminary injunction where constitutional violation found); Roberts v. Neace, 958 F.3d 409 (6th
Cir. 2020); Maryville Baptist Church, Inc. v. Beshear, 957 F.3d 610 (6th Cir. 2020) (remaining
injunction factors collapse where violation of rights occurs); Elrod v. Burns, 427 U.S. 347, 373
(1976) (irreparable harm from violation of rights).

U.S. Supreme Court precedent supports applying the same injunction standard to RFRA
claims as to constitutional claims, viz., a collapsing of the standards when the government is the
defendant and looking primarily at the likelihood of success on the merits. Holt v. Hobbs, 574 U.S.
352 (2015); Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682 (2014); Gonzales v. O Centro
Espirita Beneficente Uniao do Vegetal, 546 U.S. 418 (2006).

E. Plaintiffs’ RFRA and Free Exercise Claims are Likely to Succeed on the
Merits

Given there is no dispute that Plaintiffs possess sincerely held religious beliefs, nor is there

any dispute that the Government’s mandate substantially burdens these beliefs, we turn next to
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whether the Government has a compelling interest and uses the least restrictive means of furthering
that compelling government interest.!

1. The Government Does Not State a Compelling Governmental Interest for
Requiring the Vaccination of these Plaintiffs

The First Amendment’s Free Exercise Clause prohibits the Government from enacting non-
neutral and non-generally applicable laws or policies unless the same are narrowly tailored.
Similarly, RFRA requires the same narrow tailoring. 42 U.S.C. 2000bb-1. “[N]arrow tailoring
requires the government to show that measures less restrictive of the First Amendment activity
could not address its interest in reducing the spread of COVID.” Tandon v. Newsom, 141 S. Ct.
1294, 1296-1297 (2021) (emphasis added). “Where the government permits other activities to
proceed with precautions [as the Air Force does here], it must show that the religious exercise at
issue is more dangerous than those activities even when the same precautions are applied.” 1d.
(Emphasis added). “Otherwise, precautions that suffice for other activities suffice for religious
exercise t00.” Id. In enacting RFRA, Congress “expressed its clear understanding that the
heightened standard of review” (closely scrutinizing Government action) applies to the military.
Singh v. McHugh, 185 F. Supp. 3d 201, 218 (D.D.C. 2016) (citing House and Senate reports).

Sifting through all its proof compels the conclusion that the Government wholly fails to
meet its burden under Tandon. At no point in its submissions does the Government prove that a
military member who does not receive a vaccine due to a religious objection is a greater risk to the
military mission than someone who does not receive a vaccine due to a medical or administrative

reason. Logically, the Government could never meet this burden as the risks would always be the

11 Religious Freedom Restoration Act of 1993, Pub. L. 103-141, Nov. 16, 1993, 107 Stat. 1488
(42 U.S.C. 2000bb et seq.).
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same.'? “Risks of contagion turn on [the failure to receive the vaccine]; the virus does not care
why they [did not do so]. So long as that is the case, why do the orders permit people who [have
medical or administrative exemptions to avoid the requirement, but not permit religious
exemptions]”? Maryville, 957 F.3d 610, 615. When applying a parallel statute that “mirrors
RFRA” in the prison context, the Supreme Court unanimously rejected a similar request for “a
degree of deference that [wa]s tantamount to unquestioning acceptance.” Holt v. Hobbs, 574 U.S.
352, 357, 364 (2015). Instead, the Court applied strict scrutiny to hold that the prison’s failure to
provide a religious accommodation violated the statute. Id. at 369-70. Holt provides the proper
framework for resolving RFRA claims against the military. Singh, 185 F. Supp. 3d at 221-22.
Applying this framework, the Government’s unsupported assertion that its vaccine
requirement complies with RFRA and with the First Amendment is just that: unsupported. As
noted, its own proof establishes the contrary conclusion. Sixth Circuit precedent precludes the
Government from merely saying that no religious exemptions can be accommodated because
vaccinations of all personnel are a compelling necessity. Instead, the Government must prove why
it is granting thousands of medical or administrative exemptions, and merely a handful of religious
exemptions all of whom otherwise qualify for administrative exemptions; further, it must be some
reason other than its preference of secular concerns over all religious concerns (which is what
Colonel Poel admits is the case, Declaration Poel, DE#25-17, { 7). Dahl v. Bd. of Trustees of W.

Mich. Univ., 15 F.4th 728 (6th Cir. 2021).

12 NAVY SEAL #1, et al. v. Biden, et. al., MDFL Case No. 8:21-cv-02429, DE#67, Order for
Temporary Restraining Order; (“The record creates a strong inference that the services are
discriminatorily and systematically denying religious exemptions without a meaningful and fair
hearing and without the showing required under RFRA (while simultaneously granting medical
exemptions and permitting unvaccinated persons to continue in service without adverse
consequence)”).
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Given the Government’s burden of proof, the Court should require the Government to
address, among other things, by way of evidence, the context of the medical or administrative
exemptions that it has granted (i.e., to whom, what their job duties were, etc.). Recognizing the
relevance of this information, the District Court in the Middle District of Florida litigation directed
the Government to do exactly that by February 16, 2022. NAVY SEAL #1, et al. v. Biden, et. al.,
MDFL Case No. 8:21-cv-02429, DE#90. But absent such a comparison, the Government cannot
meet its burden, and injunctive relief should be granted.

In Dahl, as here, the defendant “requires [persons] to be vaccinated against COVID-19,
but it considers individual requests for medical and religious exemptions on a discretionary basis.
[Plaintiff] applied for religious exemptions. The [defendants] ignored or denied their requests...”
Id. And, to be clear, in Dabhl, it was not even the denial of an educational benefit, a scholarship, or
even membership on a particular sport team but, instead, merely the denial of participation in team
sport activities. 1d. In contrast, the consequences to Plaintiffs here are far more severe.

As for any argument by the Government that Plaintiffs do not have a right to continuation
in the service of this nation, we respond by quoting the Sixth Circuit: “[a] party may mount a free
exercise challenge, it bears noting, even where it does not have a constitutional right to the benefit
it alleges is being improperly denied or impaired.” Id. at 731-732. That is because “a policy that
forces a person to choose between observing her religious beliefs and receiving a generally
available government benefit for which she is otherwise qualified burdens her free exercise rights.”
Id. at 731, quoting Fulton v. City of Phila., 141 S. Ct. 1868, 1876 (2021). Further, as here, where
the Government “extends discretionary exemptions to a policy, it must grant exemptions for
cases of ‘religious hardship’ or present compelling reasons not to do so.” Dahl 15 F.4th 728,

731 (Emphasis added).
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In Dahl, the governmental actor at least made the argument that it also refused to grant any
medical exemptions (as noted, and unlike in Dahl, the Air Force has granted thousands of medical
and administrative exemptions to its policy). But even that was not sufficient to avoid triggering
strict scrutiny. Id. at 734-735. And in terms of strict scrutiny, and whether the Dahl defendants
could meet it, the Sixth Circuit found significant that others either were not subject to, or were
exempt from, the vaccination policy. Id. at 735. So too here. The Air Force has approved, as of
March 2022, thousands of medical and administrative exemptions.

In Dahl, the defendants also presented the district court with “an affidavit stating that
COVID-19 vaccines are ‘the most effective and reasonable way to guard against’ the virus.” Dabhl
15 F.4th 728, at 735 (In contrast, here the Government concedes that “studies vary” insofar as
natural immunity is concerned, Declaration Poel, DE#25-17 at 124). However, for purposes of its
ruling, the Sixth Circuit did not “dispute that assessment.” Id. Nevertheless, it found that “the
question before us ‘is not whether the [defendant] has a compelling interest in enforcing its vaccine
policies generally, but whether it has such an interest in denying an exception’ to plaintiffs, and
whether its conduct is narrowly tailored to achieve that interest.” 1d. That is precisely the issue
here with each of these Plaintiffs.

The granting of thousands of medical or administrative exemptions while denying all but
a handful of religious exemptions which also qualify for administrative exemptions is dispositive
of the Government’s failure to meet the requirements of RFRA and the First Amendment.
Maryville Baptist Church, 957 F.3d 610 at 614-615; Roberts, 958 F.3d 409, 413-415; Fulton, 141
S. Ct. 1868, 1882 (the government has no “compelling reason why it has a particular interest in
denying an exception to [plaintiff] while making them available to others.”). The Government’s

own proof is nothing more than an acknowledgment of official discrimination against religious
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exercise so as maximize the protection of other, secular concerns. [Declaration Poel, DE#25-17 at
1 7]. This alone warrants granting relief under the First Amendment and RFRA to Plaintiffs who
are being subjected to this unlawful discrimination.

The fact that thousands of exceptions have been granted for medical and administrative
reasons, on a case-by-case basis, establishes that strict scrutiny is warranted under Maryville,
Roberts, and Fulton. The fact that exceptions are granted for medical and administrative reasons,
but not religious reasons, establishes that the Government cannot pass that strict scrutiny test. The
United States Supreme Court has made clear that a policy is not neutral and generally applicable
“whenever [it] treat[s] any comparable secular activity more favorably than religious exercise.”
Tandon, 141 S. Ct. 1294, 1296 (emphasis in original). The granting of any secular exemptions
from the vaccination policy for secular reasons, no matter how appropriate or warranted (including
for severe medical reactions to the vaccine), treats “any comparable secular activity more
favorably than religious exercise,” and triggers strict scrutiny. Id.

Nor does the Government’s arguments about near to end-of-service exemptions or medical
exemptions hold water. The point is that the Government permits the member to remain in service,
unvaccinated, to perform military duties. That evidence undermines every argument the
Government raises about its purported inability to grant religious exemptions to the same policy.
As noted, recent U.S. Supreme Court precedent forecloses that possibility anyway where secular
exemptions have been granted from the same policy, but where religious accommodation is being
denied. Fulton, 141 S. Ct. 1868, 1882. Resolving all doubt, the Government has granted
administrative exemptions for participants in vaccine studies who receive the placebo. Tellingly,

the Government offers no good explanation at all for this specific exemption.
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Thankfully, this Court is not bound by the Government’s illogic or unsupported arguments.
“[R]ather than rely on ‘broadly formulated interests,” courts must ‘scrutinize the asserted harm of
granting specific exemptions to particular religious claimants.”” Fulton, 141 S. Ct. 1868, 1881
(2021) (quoting Gonzales v. O Centro Espirita Beneficente Uniao do Vegetal, 546 U.S.418, 431
(2006)).

To meet its burden, the Government must articulate a compelling interest in vaccinating
(1) healthy and fit Air Force members, most in their 20s to mid-40s, (2) many of whom have had
prior bouts with COVID-19 and now have natural immunity, (3) in a force that is nearly 98%
vaccinated, and (4) where pending and granted exemptions (including medical exemptions)
account for only about 1% of the total force of nearly 400,000 members on active duty or in the
Air Force Reserve. And that “compelling” interest must hold up to scrutiny where (5) the
Government admits that the required vaccines do not prevent either infection or transmission (with
the still allowed single-dose Johnson & Johnson vaccine providing next to no immunity), and (6)
the dominant strain of COVID-19 produces mild cold-like symptoms in the vast majority of
healthy individuals.

Significantly, the Government did not impose vaccine mandates until August 2021, long
after vaccines became widely available. That “substantial delay” seriously undermines any
“assertion of a compelling interest” in obtaining 100% vaccination of all Air Force personnel. See
Cont’l Training Servs., Inc. v. Cavazos, 709 F. Supp. 1443, 1453 (S.D. Ind. 1989), aff'd in part,
rev'd in part, 893 F.2d 877 (7th Cir. 1990). Moreover, as the declarations of Plaintiffs, attached
hereto, demonstrate that the Air Force was able to accomplish its mission from March 2020 to
August 2021 with little to no interruption. With few isolated exceptions, military operations were

uninterrupted. See U.S. Navy SEALs, 2022 WL 34443, at *10. If vaccination over religious
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objection is as necessary as the Government claims, the fact that 98% of the force is vaccinated
belies any claims that a handful of even a couple thousand exemptions could be detrimental today.
Further, it is now clear that vaccinated individuals can both contract and transmit the disease, see
BST Holdings, LLC v. OSHA, 17 F.4th 604, 616 n.19 (5th Cir. 2021); Eric Sykes, CDC Director:

Covid vaccines can’t prevent transmission anymore, MSN (Jan. 10, 2022), https://tinyurl.com/

uu3h9bs4.

The Government’s action of permitting purely secular exceptions to its mandate is an
admission that: 1) it does not believe that no exceptions can be granted, and 2) less restrictive
means to accomplish the Government’s claimed interest are available, it simply refuses to apply
those means to religious believers. Simply put, the Government, admittedly, can and should treat
those with a valid religious objection to the vaccine the same way it treats those with a valid
medical or administrative accommodation request. So far, and in violation of RFRA and the
Constitution, it has chosen not to do so.

The Government substantially burdened Plaintiffs’ religious exercise while failing to
demonstrate that doing so is necessary to achieve a compelling governmental interest. 42 U.S.C.
82000bb—1(b). Instead, the Government illogically argues that because Plaintiffs perform duties
in a career field that requires interaction, the compelling government interest is to achieve 100%
vaccination compliance for the sake of overall health and safety. This is despite its
acknowledgment of the science supporting the efficacy of natural immunity, and the hypocrisy of
granting thousands of medical and administrative exemptions resulting in less than 100%
compliance. As the Supreme Court has explained, the government “does not have a compelling
interest in each marginal percentage point by which its goals are advanced.” Brown v. Ent. Merchs.

Ass’n, 564 U.S. 786, 803 n.9 (2011).
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Tellingly, the Government also fails to explain why it delayed imposing its mandate for
eleven months in the face of a supposed compelling necessity. The Government’s casual response
to Plaintiffs” arguments against any true compelling necessity ignores that substantial delays in
imposing a vaccine mandate fatally undermine the Government’s asserted justification. See BST
Holdings, LLC v. OSHA, 17 F.4th 604, 611 & n.10-11 (5th Cir. 2021).

The Government illogically contends it has a compelling necessity to create a crisis of
conscience, even for those service members who have recovered from COVID-19 infection and
developed natural antibodies, because it claims there is insufficient data concerning natural
immunity, and that studies vary. [DE#22 at p.36]. Perhaps it only makes this argument because it
must concede the reliable scientific data establishing that prior infection is likely thirteen times
more effective than vaccination alone in preventing reinfection and/or breakthrough infection.?
This is consistent with recent CDC findings that support the efficacy of prior infection in
preventing reinfection.!* However, all of its cited “data” only proves that the Government cannot
meet its burden of proving a “compelling necessity” when the data, admittedly is conflicting.
Instead, the fact that the Air Force continues to approve medical and administrative exemptions
while refusing to accommodate all but a handful of religious exemptions simply establishes that
the Government is enforcing the vaccine mandate in an arbitrary and capricious manner. 1d.

2. Even if the Court Finds that the Government has a Compelling Interest, the

Government Fails to Realistically Consider Lesser Restrictive Means for
Accommodation

The Government also fails to demonstrate that compulsory vaccination is the least

restrictive means of achieving its purported compelling government interest, particularly where it

13 https://www.medrxiv.org/content/10.1101/2021.08.24.21262415v1 (last visited 2/12/22).

14 https://www.cdc.gov/mmwr/volumes/71/wr/mm7104el.htm?s cid=mm7104el w#contribAff
(last visited 2/11/2022).
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has granted thousands of exemptions to its policy for medical and administrative reasons, but only
a handful of eleventh-hour exemptions for religious reasons that also meet administrative reason.
It is undisputed that Plaintiffs are willing to adhere to numerous longstanding mitigation measures
such as masking, teleworking, and social distancing, as well as reasonable COVID-19 screening
testing that is presently advertised as an acceptable alternative to vaccination by the Department
of Defense and the CDC.

Given the Air Force’s blanket denial of nearly 100% of religious exemption requests, the
Government cannot claim that they considered whether lesser restrictive means were available. In
fact, to justify its argument that there are no lesser restrictive means available and in arguing that
the ability of these Plaintiffs to deploy is at issue, the Government relies on sustained speculation
through a series of unlikely events: that Plaintiffs might be deployed on short notice, might become
infected with COVID-19 just before or during deployment, possibly resulting in severe illness,
possibly without antivirals or other treatments on hand, possibly making them unable to perform
their duties, and possibly infecting enough other (98% vaccinated) airmen to render their units
unable to achieve its mission.

Each event is unlikelier than the last. First, for most of the Plaintiffs, their natural immunity
makes it unlikely that they will become infected with COVID-19 at all, let alone at a critical time
for deployment. Second, given their youth and health, any new infection is unlikely to disable
them. Third, oral antivirals — which can be taken at home without access to medical facilities —
should be available to a deployed unit. See U.S. Navy SEALS, 2022 WL 34443, at *10. Fourth, for
most Plaintiffs, their natural immunity and the 98% vaccination rate (if vaccination is a compelling
necessity, it can only be so because it actually works) make infection of other members of

Plaintiffs’ units unlikely. Fifth, it is still less likely that a vaccinated member of their unit, if

27



Case: 1:22-cv-00084-MWM Doc #: 30 Filed: 03/16/22 Page: 37 of 45 PAGEID #: 2074

infected by a Plaintiff, would experience more than mild symptoms if the vaccines work. And
sixth, the military’s track record before the vaccine mandate makes it far-fetched that the unit
would fail to complete its mission due a handful of unvaccinated Plaintiffs.

The Government also maintains that Plaintiffs could not be deployed to countries that
require vaccination. Any such restrictions would be subject to a Status of Forces Agreement; those
agreements are negotiated and renegotiated as conditions change. See, generally, U.S. Dep’t of
State, International Security Advisory Board, Report on Status of Forces Agreements (Jan. 16,

2015), https://tinyurl.com/2ptcs32m. Those agreements cover a variety of criminal, civil and

regulatory requirements such as “special entry and exit arrangements,” “driving and other
licenses,” and “applicability of local labor and environmental laws.” 1d. at 20. The United States
could and should ensure religious protections for the servicemembers it deploys. Id. at 8 (“The
United States has leverage in SOFA negotiations, and should be prepared to use it.”).

Not surprisingly, the Government scoffs at and/or outright rejects these mitigation
measures. Perhaps this is simply further proof of the Government’s admittedly hostile view of
Plaintiffs’ sincerely held religious beliefs. But before the rollout of vaccines, these measures were
used successfully throughout the pandemic by these very Defendants as they carried on their
normal military responsibilities. Now, during a time when, admittedly, vaccine effectiveness is
waning (for Johnson & Johnson it has waned), such measures should not be foreclosed and would
certainly be a less restrictive means of reducing transmission of COVID-19 than requiring
Plaintiffs, most of whom have natural immunity, to violate their deeply held beliefs. “[S]o long as
the government can achieve its interests in a manner that does not burden religion, it must do so.”

Fulton, 141 S. Ct. at 1881.
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The Government also utterly fails to explain how its rejection of natural immunity as a
substitute for the COVID vaccination squares with their acceptance of the Johnson & Johnson
vaccine, which during clinical trials — before the rise of the Delta and Omicron variants — proved
only 66.3% effective in preventing infection.!® The J&J shot now produces “virtually no antibody
protection against the omicron coronavirus variant.”*® Yet remaining unexplained is why the
Johnson & Johnson vaccine still fulfills the Air Force’s vaccination requirement, while
natural immunity does not.

Finally, the Government’s fallback argument that discrimination against religious exercise
is permitted in the military — or at least accorded a more deferential First Amendment review than
strict scrutiny — is as meritless as its other arguments. Contrary to their unsupported assertion,
multiple courts have applied strict First Amendment scrutiny to military regulations and actions
that burden the free exercise of religion — including the Sixth Circuit Court of Appeals. See, e.g.,
Hartmann v. Stone, 68 F.3d 973, 978-79 (6th Cir. 1995) (applying Lukumi standard to Army
regulation that prohibited religious practices by on-base family childcare providers); accord Singh
v. McHugh, 185 F. Supp. 3d 201, 225 (D.D.C. 2016) (applying the Lukumi standard to Army’s
refusal to accommodate Sikh religious practices); Adair, 183 F. Supp. 2d at 53 (applying the
Lukumi standard to free exercise claim by chaplains against the Navy). These decisions align with
the Supreme Court’s categorically clear instruction that “[t]he principle that government, in pursuit

of legitimate interests, cannot in a selective manner impose burdens only on conduct motivated by

15 https://www.cdc.gov/coronavirus/2019-ncov/vaccines/different-vaccines/janssen.html  (last

visited 2/11/2022).

16 https://www.biorxiv.org/content/10.1101/2021.12.14.472719v1 full.pdf ~ (last  visited
2/11/2022).
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religious belief is essential to the protection of the rights guaranteed by the Free Exercise Clause.”
Church of Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 543 (1993).

F. Plaintiffs Face Irreparable Harm

Incredibly, the Government claims there is no irreparable harm. But there is never an
adequate remedy at law for even a brief deprivation of religious liberty rights. The Sixth Circuit
has been clear that violations of First Amendment and RFRA rights satisfy the irreparable harm
requirement. Maryville Baptist Church, Inc., 957 F.3d 610, 615-616 (finding restriction that
burdened religion “assuredly inflicts irreparable harm’); Autocam Corp. v. Sebelius, 2012 U.S.
App. LEXIS 26736 (6™ Cir. 2012) (same); Catholic Diocese of Nashville v. Sebelius, 2013 U.S.
App. LEXIS 25936 (6" Cir. 2013) (same); Roberts, 958 F.3d 409, 416 (restriction “assuredly
inflicts irreparable harm by prohibiting them from worshiping how they wish”). Unquestionably,
the loss of First Amendment freedoms, for even minimal periods of time, “constitutes irreparable
injury.” Elrod, 427 U.S. at 373. The Supreme Court recently echoed this in the context of religious
liberty, finding that burdens on Free Exercise rights “for even minimal periods of time” constitute
irreparable harm. Tandon, 141 S. Ct. 1294, 1297.

Other Circuits are in accord. Opulent Life Church v. City of Holly Springs, Miss., 697 F.3d
279, 295 (5th Cir. 2012) (citing Kikumura v. Hurley, 242 F.3d 950, 963 (10th Cir. 2001) (“[C]ourts
have held that a plaintiff satisfies the irreparable harm analysis by alleging a violation of RFRA.”));
accord DeOtte v. Azar, 393 F. Supp. 3d 490, 511 (N.D. Tex. 2019). And as Justices Gorsuch and
Alito recently agreed, the threat of loss of employment and unemployment benefits and the
deprivation of religious liberty rights each satisfy the irreparable harm prong of the preliminary-

injunction standard. Dr.A v Hochul, 142 S. Ct. 552, 211 L. Ed. 2d 414, 2021 U.S. LEXIS 6279, 90
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U.S.L.W. 3181, 29 Fla. L. Weekly Fed. S 53, 2021 WL 5873126, at *3 (Gorsuch, J., dissenting
from the denial of application for injunctive relief).

Also, the Air Force’s mandate causes irreparable harm because of its coercive effect, which
forces a “crisis of conscience” that is itself a harm for the religious objector. As Judge Ho said, “it
is a quintessentially irreparable injury, warranting preliminary injunctive relief.” Sambrano v.
United Airlines, Inc., 2021 U.S. App. LEXIS 36679 (5 Cir. 2021) (Ho, J., dissenting from denial
of injunction pending appeal). “It is difficult to imagine how a crisis of conscience, whether
instigated by government or industry, could be remedied by an award of monetary damages.” Id.
at *3.

In the Government’s response to Plaintiffs’ claims of irreparable harm, it shockingly claims
that Plaintiffs’ “contention is meritless, as military administrative and disciplinary actions,
including separation, are not irreparable injuries because the service member could later be
reinstated and provided back pay if he prevailed on his claim.” (Response, DE#25 at 34). Beyond
the objective falsity of this statement, and the fact this further proves the Government’s openly
hostile view of Plaintiffs’ sincerely held religious beliefs, it also proves the Government will
violate its own policies and regulations in order to trample over Plaintiffs’ religious beliefs.
Department of the Air Force Instruction 52-201, paragraph 2.7, states that “If, after a thorough
analysis of the above facts, the religious accommodation of Airmen or Guardian cannot be met,
administrative actions that may be considered include reassignment, reclassification, or voluntary
separation.”'” Also see, Department of Defense Instruction 1300.17 where it states, “[A]n

expression of sincerely held beliefs (conscience, moral principles, or religious beliefs) may

17 Department of the Air Force Instruction 52-201, paragraph 2.7, June 23, 2021. Available at
https://static.e-publishing.af.mil/production/1/af _hc/publication/dafi52-201/dafi52-201.pdf (last
visited 2/12/2022).
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not, in so far as practicable, be used as the basis of any adverse personnel action,
discrimination, or denial of promotion, schooling, training, or assignment.”*® Nowhere does
it state that service members, such as these Plaintiffs, or those in a similar situation, should be
given a letter of reprimand that will be filed in their official military personnel records, or harmed
in other ways including a court martial (the Government calls them the “potential range of
disciplinary consequences...”) by taking away their pay and their ability to serve in the Air Force.
Id. When drafting current policy and regulations, it is clear the intent was not to punish or
discipline service members whose requests for religious accommodation were denied. The intent
of the instruction was to look for other ways to accommodate the service members’ religious
exercise without the use of a “disciplinary consequence.” Id. It would appear that the Air Force
has instead turned this religious accommodation request process into an eradication of religious
believers in its ranks through punitive means.

G. The Equities and Public Interest Warrant the Issuance of Relief

As Plaintiffs already noted, these factors usually collapse when we deal with the
Government’s violation of statutory and constitutional law. To be sure, the Sixth Circuit is clear
there can be no harm to others as a result of granting an exception for religious liberty when the
Government already allows secular exceptions to its policy, and those secular exceptions impose
similar risks. Roberts, 958 F.3d 409, 416. But even more than that, and cutting against harm to
others (and harm that the Government alleges it will suffer without continuing to discriminate on
the basis of religious belief) is the fact that: 1) the Government and Air Force successfully operated
without these mandates for over a year into the pandemic; 2) the Air Force has already achieved

an over 97% vaccination rate, belying any claims that granting a religious exemption to a few

1Bl1d. at1.2e.
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service members could harm its mission where it already accommodates thousands of medical and
administrative exemptions; and 3) other mitigation measures exist, and previously were
implemented by the Air Force with no small degree of success. All of this cuts against harm to
others. As for the final factor, the public interest, “it is always in the public interest to prevent the
violation of a party’s constitutional rights.” G & V Lounge v. Mich. Liquor Control Comm’n, 23
F.3d 1071, 1079 (6th Cir. 1999).

In an attempt to justify their public interest argument, the Government misleadingly asserts
that this Court “must ‘give great deference’ to the ‘professional military judgments’ of [military]
leaders when it comes to what is needed to ensure military readiness.” Quoting Winter v. Nat. Res.
Def. Council, Inc., 555 U.S. 7, 24 (2008)). But the quotation is seriously misleading where Winter
involved balancing the potential harm to marine mammals against the Navy’s ability to continue
conducting sonar training. When applying a parallel statute that “mirrors RFRA” in the prison
context, the Supreme Court unanimously rejected a similar request for “a degree of deference that
[wa]s tantamount to unquestioning acceptance.” Holt v. Hobbs, 574 U.S. 352, 357, 364 (2015).
Simply put, there were no constitutional rights at issue in Winter. Winter itself noted that “military
interests do not always trump other considerations.” Winter 555 U.S. at 26. (emphasis added).

For months, the Government stayed the most significant enforcement consequences of its
unconstitutional mandate to permit service members to go through the Potemkin®® exercise of
seeking never-to-be-granted religious exemptions. Consequently, the question needs to be asked:
if this requirement is such that 100% compliance must be achieved immediately for critical

military objectives, why wouldn’t the Government simply announce there would be no religious

19 potemkin villages were erected as fagades in Russia and were false and illusory. Forest
Guardians v. Thomas, 967 F. Supp. 1536, 1561, fn. 22 (D. Az. 1997). It is an adequate descriptor
of the Government’s consideration of religious exemptions.
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exemptions (unless you are about to separate from the service anyways) rather than staying its
hand to process illusory efforts at never-to-be-granted religious exemptions? To pose the question
is to answer the question.

H. The Scope of the Relief Should Track the Scope of the Constitutional and
Statutory Violations

The violation of RFRA and the First Amendment by the Government is not limited to these
Plaintiffs. The record evidence is unmistakable that the Government has a general policy of
evaluating medical and administrative exemptions with a clear-eyed, case-by-case review of
whether they are appropriate, while simultaneously engaging in an overwhelming denial of all
religious exemptions.

In Califano v. Yamasake, 442 U.S. 682 (1979), the Supreme Court pointed out that one of
the “principles of equity jurisprudence” is that “the scope of injunctive relief is dictated by the
extent of the violation established, not by the geographical extent of the plaintiff class.” Indeed,
“[c]rafting a preliminary injunction is an exercise of discretion and judgment, often dependent as
much on the equities of a given case as the substance of the legal issues it presents.” Trump v. Int’l
Refugee Assist. Project, 137 S. Ct. 2080, 2087 (2017) (per curiam); De Beers Consol. Mines Ltd.
v. United States, 325 U.S. 212, 220 (1945) (“A preliminary injunction is always appropriate to
grant intermediate relief of the same character as that which may be granted finally.”).

True, no court has yet granted a national class action. But the cases the Government cites
in that regard do not (with one exception) involve a pending class certification motion as is present
here. Thus, the class should be certified, and a preliminary injunction should be granted to
Plaintiffs and to the entirety of those in the Air Force’s religious exemption process whose beliefs
have been found to be sincere, as well as those who have already had their requests denied despite

their sincerely held beliefs. The alternative, which is to force to Court thousands of parallel RFRA
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cases, on almost identical facts, using identical law, is likely to be a serious misuse of Court and
government resources. In 2020, when the Governor of Kentucky engaged in a widespread
violation of religious freedom, as the Air Force does here, the Sixth Circuit extended relief to the
scope of the violation and issued a blanket injunction against the continued enforcement of
unconstitutional orders statewide — it was not limited to the named Plaintiffs. Roberts v. Neace,
958 F.3d 409 (6" Cir. 2020).

As it stands, the Government continues to violate the Constitutional rights of numerous
service members, and the relief should extend to the scope of its ongoing violations. In the
alternative, an injunction should extend to all such service members stationed in Ohio, or those
who have as their Home of Record an address in Ohio.

CONCLUSION

Plaintiffs’ request for a preliminary injunction should be granted.

Respectfully submitted,

[s/ Christopher Wiest [s/Aaron Siri
Christopher Wiest (OH 0077931) Siri Glimstad, LLP
Chris Wiest, Atty at Law, PLLC Aaron Siri (admitted PHV)
25 Town Center Blvd, Suite 104 Elizabeth Brehm (admitted PHV)
Crestview Hills, KY 41017 Wendy Cox (admitted PHV)
513/257-1895 (c) 200 Park Avenue, 17th Floor
859/495-0803 (f) New York, NY 10166
chris@cwiestlaw.com (212) 532-1091 (v)

(646) 417-5967 (f)
/s/IThomas Bruns aaron@sirillp.com

Thomas Bruns (OH 0051212)

Bruns Connell VVollmar Armstrong LLC
4555 Lake Forest Drive, Suite 330
Cincinnati, OH 45242
tbruns@bcvalaw.com

513-312-9890

Attorneys for Plaintiffs
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2022.

[s/ Christopher Wiest
Christopher Wiest (OH 0077931)
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UNITED STATES COURT OF APPEALS F I L E D

FOR THE NINTH CIRCUIT MAR 11 2022

JONATHAN DUNN, Lieutenant Colonel,
Plaintiff-Appellant,
V.

LLOYD J. AUSTIN III, US Secretary of
Defense; et al.,

Defendants-Appellees.

MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

No. 22-15286

D.C. No.
2:22-cv-00288-JAM-KIN
Eastern District of California,
Sacramento

ORDER

Before: TASHIMA and BADE, Circuit Judges.

The court has received appellant’s emergency motion for injunctive relief

and request for immediate interim relief. The request for immediate interim relief

1s granted.

The opposition to the emergency motion for an injunction pending appeal is

due March 16, 2022. The optional reply is due by 9:00 a.m. Pacific Time on

March 21, 2022.

AT/MOATT
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO - Western Division at Cincinnati

HUNTER DOSTER, et. al. ; Case No. 1:22-CV-84

Plaintiffs
V.
FRANK KENDALL, et. al.

Defendants

SECOND DECLARATION OF CHRISTOPHER WIEST

Pursuant to 28 U.S.C. 81746, the undersigned, Christopher Wiest, makes the following

declaration, under penalty of perjury under the laws of the United States of America, that the
facts contained herein are true and correct to the best of my knowledge and belief and that such
facts are made based on my personal knowledge:

1. My name is Christopher Wiest, and | am one of the Counsel for Plaintiffs in the above
captioned matter.

2. | have been handling religious vaccine exemption cases with respect to the military with
my co-counsel, Siri Glimstad, LLP, and specifically attorneys Aaron Siri, Elizabeth
Brehm, Wendy Cox, and Ursula Smith. Ms. Cox and Ms. Smith, in particular, have been
handling religious accommodation appeals within the military for clients, since both are
former Judge Advocates, in the Army and Navy, respectively. When it comes to
litigation, we have generally been handling each of these cases in a branch-by-branch
format, because each branch of the service has handled such exemptions in a slightly
different manner, though uniformly has handled exemption requests within each branch.

3. We are also Counsel for Lt. Mike Poffenbarger, in the matter of Poffenbarger v. Kendall,
3:22-cv-01 (SDOH 2022). On February 22, 2022, | participated in oral argument and an

evidentiary hearing in that matter. The Defendants, represented by the Department of
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Justice, conceded what we have suspected with respect to the few religious exemptions
that the Air Force has granted: that the only religious exemptions the Air Force has
granted were end-of-service individuals who were otherwise eligible for administrative
exemptions. A true and accurate copy of that portion of the transcript is attached as
Exhibit A hereto.

4. Between my office, and the Siri Glimstad, LLP firm (and, again, we are working
collectively on these matters), we have more than fifty Air Force members (both active
and reservists) who are prepared to file suit, all of which have come into our respective
offices for representation, since we filed this matter. We considered an amended
complaint, as well as a motion to intervene with an intervening complaint, to adjudicate
their claims, but have not done so to date, to permit this matter to be resolved on a class-
wide basis (which would preserve attorney time and resources for both our collective
firms and the Government, and preserving judicial resources). Several of these
individuals have completed the Air Force appeals process through the Air Force Surgeon
General, and are now subject to disciplinary measures, which will prompt requests for
emergency relief. All of their claims are the same claims as are the case in this matter: a
denial of a religious accommodation, while the Air Force has systemically granted
medical and administrative exemptions. All of their claims involve essentially the same
proof. If class-wide relief is denied, we will be forced to file individual claims for them,
either through an amended complaint or intervening complaint in this matter (the clients

include Cincinnati area residents).
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Pursuant to 28 U.S.C. 81746, | declare under penalties of perjury under the laws of the United
States of America that the foregoing Declaration is true and correct to the best of my knowledge
and belief and that such facts are made based on my personal knowledge.

Executed on 3-16-2022 . /%%‘

Christopher Wiest
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
AT DAYTON

MICHAEL POFFENBARGER,
Plaintiff, CASE NO. 3:22-cv-01-TMR
—-vs-—

HONORABLE FRANK KENDALL, et al., MOTION FOR PRELIMINARY

INJUNCTION

Defendants.

TRANSCRIPT OF PROCEEDINGS
THE HONORABLE THOMAS M. ROSE,
UNITED STATES DISTRICT JUDGE, PRESIDING
TUESDAY, FEBRUARY 22, 2022
DAYTON, OH

For the Plaintiff: THOMAS B. BRUNS, ESQ.
Bruns, Connell, Vollmar & Armstrong
4555 Lake Forest Drive
Suite 330
Cincinnati, OH 45242

CHRISTOPHER D. WIEST, ESQ.
Attorney at Law

25 Town Center Boulevard
Suite 104

Crestview Hills, KY 41017

For the Defendants: ANDREW E. CARMICHAEL, ESQ.
CATHERINE M. YANG, ESQ.
U.S. Department of Justice
1100 L. Street N.W.
Washington, D.C. 20003

Also Present: Second Lieutenant Colonel Michael Poffenbarger
Major Marc Nowak
Karen Hecker

Mary A. Schweinhagen, RDR, CRR (937) 512-1604
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MR. CARMICHAEL: Military vaccines have been --
well, vaccines have been part of the military for a little
over 70 years, a constant part. It is not a new thing, and
COVID is not a new thing. A COVID vaccine is not a starting
of this new program.

It's had little controversy for that 70 years. There was
some back in the beginning of the Gulf War when anthrax was
added, some in the 2000s, but religious exemptions have been
very sparse -- religious exemption requests have been very
sparse over that period.

But with the addition of the COVID-19 wvaccine, which now
puts the number that a service member must get up to ten,
we've had -- the military's had over 21,000 requests for
religious exemptions for the COVID-19 vaccine alone.

It's surprising for --

THE COURT: How many have been granted?

MR. CARMICHAEL: All together, somewhere in the
range of ten.

And they are, as counsel said, generally as I -- for
whatever reasons, some service members chose instead to submit
their terminal leave request, the admin exemptions for
terminal leave, they submitted it as a religious exemption
even though they were eligible for a terminal leave when it
was granted under those same administrative -- same sort of

factors.

Mary A. Schweinhagen, RDR, CRR (937) 512-1604
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The vaccine program for the military is not designed to
end a global pandemic. It's designed to make sure that
everybody in the force is deployment ready. Everybody has to
have a -- to be ready to go at any time, and reservists in
particularly because that's the full purpose of the Reserves.

We have talked a lot about Lieutenant Poffenbarger's
specific jobs he would do as a reservist and why those going
into the SCIF is very important. He could spread COVID at the
training for that five-month period, or that his job after, he
would be able to spread it there or contract it there.

But the main purpose of the Reserves is to be ready and
to be deployed at any time to those forward areas in which
medical care is often not available and in which it's very
costly to medevac somebody if they develop a condition.

The areas that somebody deploys to don't usually have the
medical capabilities to handle severe COVID, just like they
don't have the capabilities to handle any number of one of
those other ten diseases that we require service members to
get vaccinated for.

And that's why they actually call what Lieutenant
Poffenbarger would do on the weekends as annual training or
drill. It's because you are keeping your skills current and
keeping your readiness current for deployment. It really is
the main purpose of the Reserves.

For some of the legal arguments that I have seen for

Mary A. Schweinhagen, RDR, CRR (937) 512-1604
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CERTIFICATE OF REPORTER

I, Mary A. Schweinhagen, Federal Official Realtime
Court Reporter, in and for the United States District Court
for the Southern District of Ohio, do hereby certify that
pursuant to Section 753, Title 28, United States Code that the
foregoing is a true and correct transcript of the
stenographically reported proceedings held in the
above-entitled matter and that the transcript page format is
in conformance with the regulations of the Judicial Conference

of the United States.

s/Mary A. Schweinhagen

3rd of March, 2022

MARY A. SCHWEINHAGEN, RDR, CRR
FEDERAL OFFICIAL COURT REPORTER

Mary A. Schweinhagen, RDR, CRR (937) 512-1604
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO — Western Division at Cincinnati
HUNTER DOSTER, et. al. : Case No. 1:22-CV-84
Plaintiffs
V.
FRANK KENDALL, et. al.
Defendants

DECLARATION OF JASON ANDERSON

Pursuant to 28 U.S.C. §1746, the undersigned, Jason Anderson, makes the following declaration,
under penalty of perjury under the laws of the United States of America, that the facts contained
herein are true and correct to the best of my knowledge and belief and that such facts are made
based on my personal knowledge:

1. My name is Jason Anderson, and I am a Plaintiff in the above captioned matter.

2. Recently, the Government raised the prospect of receiving the Novavax vaccine in an
apparent attempt to accommodate my closely held religious beliefs (even if it requires
travelling internationally to do so despite the fact many countries prohibit entry of
unvaccinated persons, and despite the fact the Government is not making anyone who
has received an administrative or temporary medical exemption do so).

3. My religion is Buddhism and thus my objections to the vaccines are not dependent on
the aborted fetal issues that certain Christians have raised. In Buddhism, and the
particular form that I practice, our guides for daily living include recognition of the
Four Noble Truths. 1. Life is full of suffering. 2. Suffering is caused by ignorance. 3.
Cessation of suffering is to eliminate ignorance. 4. To extinguish ignorance, one must
follow the Eightfold Path. The Eightfold Path requires: Right View, Right Thought,

Right Speech, Right Action, Right Livelihood, Right Effort, Right Mindfulness, and
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Right Meditation. It is a daily practice and way of life. The Eightfold Path is also
referred to as "The Middle Way" as its purpose is to help one avoid extremes that
prohibit knowledge, insight, Wisdom, and Enlightenment.

4. I want to be clear, however, that this is not an opposition to every vaccine, or is it a
permanent and enduring objection to COVID-19 vaccines. My religion requires
careful and thoughtful study, knowledge, and consideration of anything injected into
my body. My religion requires any act that is harmful to oneself is a sin, and this sin,
in turn, leads to loss of alignment of thoughts, actions, and karma.

5. Tam hopeful that, at some point, perhaps in the near term, a vaccine for COVID-19
will come to market that meets the requirements of my religion. As such, the
exemption/accommodation that I am requesting is a temporary accommodation.

6. From March, 2020, through August, 2021, the Air Force, my unit, and those in my
career field and with my duties were able to fully perform our duties and accomplish
mission objectives, notwithstanding the lack of a vaccine to COVID-19 or the
occurrence of COVID-!9 generally in the community and in the Air Force. We were
able to deploy and operate in forward locations and accomplish our mission
notwithstanding COVID-19. The same is true for those in any potential or projected
follow-on assignments. The Air Force, and my unit, were able to ably adapt and
overcome the challenges of COVID-19.

7. Further, based on March 8, 2022 COVID-19 statistics published by the Department of

the Air Force,' 132,401 Air Force members have recovered from COVID-19 thus

! https://www.af.mil/News/Article-Display/Article/2959594/daf-covid-19-statistics-march-8-
2022/ (last visited 3/9/2022).
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conferring what is now known as natural immunity, the Air Force has an active-duty
vaccination rate of 97.9%, a reserve vaccination rate of 93.2%, and a total force
vaccination rate of 96.3%. Further, there are currently 1,202 medical exemptions and
another 1,604 administrative exemptions that have been approved, demonstrating that
a “no exception” policy is not necessary to mission accomplishment. Further, in light
of these vaccination numbers, any Air Force personnel I would interact with in my
duties are almost certainly vaccinated or naturally immune and thus I would pose no
risk to them.

Pursuant to 28 U.S.C. §1746, I declare under penalties of perjury under the laws of the United
States of America that the foregoing Declaration is true and correct to the best of my knowledge
and belief and that such facts are made based on my personal knowledge.

ANDERSON.JASON.R.1 Digitally signed by
ANDERSON.JASON.R.1155111875

155111875 Date: 2022.03.13 16:05:58 -04'00'

Executed on March 13, 2022.

Jason Anderson
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO — Western Division at Cincinnati
HUNTER DOSTER, et. al. : Case No. 1:22-CV-84
Plaintiffs
V.
FRANK KENDALL, et. al.
Defendants

DECLARATION OF PAUL AUGUSTUS CLEMENT

Pursuant to 28 U.S.C. §1746, the undersigned, Paul Augustus Clement, makes the following
declaration, under penalty of perjury under the laws of the United States of America, that the
facts contained herein are true and correct to the best of my knowledge and belief and that such
facts are made based on my personal knowledge:

1. My name is Paul Augustus Clement, and I am a Plaintiff in the above captioned
matter.

2. Recently, the Government raised the prospect of receiving the Novavax vaccine in an
apparent attempt to accommodate my closely held religious beliefs (even if it requires
travelling internationally to do so despite the fact many countries prohibit entry of
unvaccinated persons, and despite the fact the Government is not making anyone who
has received an administrative or temporary medical exemption do so).

3. The Novavax vaccine had confirmation testing performed with aborted fetal tissue
lines.! My belief is that this vaccine is just as morally objectionable from a religious

perspective as the existing Pfizer, Moderna, and Johnson & Johnson vaccines.

! https://www.science.org/doi/10.1126/science.abe 1502 (last visited 3/9/2022). See, also,
https://cogforlife.org/guidance/ (last visited 3/9/2022).
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4,

If a vaccine for COVID-19 is approved by the FDA in the United States, and is not
manufactured, developed, or tested (including confirmation testing) with aborted fetal
tissue, I will receive it, if consistent with my beliefs. My beliefs are firmly grounded
in the dogma and doctrine of the catholic church, but are also complimented and
guided by catholic episcopal and laity leaders within the catholic church; to include
but not limited to His Excellency, the Most Reverend Bishop Athanasius Schneider,
whom I referred to and referenced in my Statement of Faith memorandum for record,
as part of my original religious accommodation package. As such, the
exemption/accommodation that I am requesting is a temporary accommodation.
Bishop Athanasius Schneider endorses and spiritually guides the Confraternity of Our
Lady of Fatima, to which I am a member. Any COVID-19 vaccine(s) mandated by
the Department of Defense (DoD) or Air Force and approved by the FDA, would
require extensive research, review, and prayer by myself to ensure it is in accord with
my beliefs. Additionally, I would seek moral guidance and approval from Bishop
Athanasius Schneider and the Confraternity of Our Lady of Fatima to provide
additional assurance that my body and soul are not in grave physical or spiritual
danger from a DoD or AF mandated COVID-19 vaccine, nor causing remote
cooperation or participation in the benefit of the “fruits” from evil actions taken to
manufacture, develop, or test the vaccine.

From March, 2020, through August, 2021, the Air Force, my unit, and those in my
career field and with my duties were able to fully perform our duties and accomplish
mission objectives, notwithstanding the lack of a vaccine to COVID-19 or the

occurrence of COVID-!9 generally in the community and in the Air Force. We were
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able to deploy and operate in forward locations and accomplish our mission
notwithstanding COVID-19. The same is true for those in any potential or projected
follow-on assignments. The Air Force, and my unit, were able to ably adapt and
overcome the challenges of COVID-19.

7. God has blessed me with natural immunity to COVID-19, which I have scientiﬁcalfy
confirmed based on a September 2021 antibody test, that is documented, which I can
provide upon request. Further, based on March 8, 2022 COVID-19 statistics
published by the Department of the Air Force,” 132,401 Air Force members have
recovered from COVID-19 thus conferring what is now known as natural immunity,
the Air Force has an active-duty vaccination rate of 97.9%, a reserve vaccination rate
of 93.2%, and a total force vaccination rate of 96.3%. Further, there are currently
1,202 medical exemptions and another 1,604 administrative exemptions that have
been approved, demonstrating that a “no exception” policy is not necessary to
mission accomplishment. Further, in light of these vaccination numbers, any Air
Force personnel I would interact with in my duties are almost certainly vaccinated or
naturally immune and thus I would pose no risk to them.

Pursuant to 28 U.S.C. §1746, I declare under penalties of perjury under the laws of the United
States of America that the foregoing Declaration is true and correct to the best of my knowledge
and belief and that such facts are made based on my personal knowledge.

Executedon || Macch 207272 . (PM//J w

Paul Augustus Clement

2 https://www.af.mil/News/Article-Display/Article/2959594/daf-covid-1 9-statistics-march-8-
2022/ (last visited 3/9/2022).
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO - Western Division at Cincinnati

HUNTER DOSTER, et. al. z Case No. 1:22-CV-84

Plaintiffs
V.
FRANK KENDALL, et. al.

Defendants

DECLARATION OF MCKENNA COLANTONIO

Pursuant to 28 U.S.C. §1746, the undersigned, McKenna Rose Colantonio, makes the following

declaration, under penalty of perjury under the laws of the United States of America, that the
facts contained herein are true and correct to the best of my knowledge and belief and that such
facts are made based on my personal knowledge:

1. My name is McKenna Rose Colantonio, and I am a Plaintiff in the above captioned
matter.

2. Recently, the Government raised the prospect of receiving the Novavax vaccine in an
apparent attempt to accommodate my closely held religious beliefs (even if it requires
travelling internationally to do so despite the fact many countries prohibit entry of
unvaccinated persons, and despite the fact the Government is not making anyone who
has received an administrative or temporary medical exemption do so).

3. The Novavax vaccine had confirmation testing performed with aborted fetal tissue
lines.! My belief is that this vaccine is just as morally objectionable from a religious

perspective as the existing Pfizer, Moderna, and Johnson & Johnson vaccines.

! https://www.science.org/doi/10.1126/science.abel502 (last visited 3/9/2022). See, also,
https://cogforlife.org/guidance/ (last visited 3/9/2022).
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4. Considering my faith, I am unable to take any form of currently available FDA
approved vaccines for COVID-19 as it would be morally and spiritually prohibitive
for me, since they are all derived, manufactured, or tested (including confirmation
testing) with aborted fetal tissue. To be consistent with my beliefs and the instruction
from my priest and Catholic doctrine, I would need to be sure that any vaccine for
COVID-19 was not tested (to include confirmation testing), manufactured, or
developed, using aborted fetal tissue that would lead me into a sinful decision. I am
hopeful that a vaccine comes to market that is consistent with my beliefs and
instruction from my priest and Catholic doctrine as well as approved by the
FDA. With that said, the exemption/accommodation that I am requesting is a
temporary accommodation until the time comes when such a vaccine is available.

5. From March, 2020, through August, 2021, the Air Force, my unit, and those in my
career field and with my duties were able to fully perform our duties and accomplish
mission objectives, notwithstanding the lack of a vaccine to COVID-19 or the
occurrence of COVID-19 generally in the community and in the Air Force. We were
able to deploy and operate in forward locations and accomplish our mission
notwithstanding COVID-19. The same is true for those in any potential or projected
follow-on assignments. The Air Force, and my unit, were able to ably adapt and
overcome the challenges of COVID-19.

6. Further, based on March 8, 2022 COVID-19 statistics published by the Department of

the Air Force,? 132,401 Air Force members have recovered from COVID-19 thus

2 https://www.af.mil/News/Article-Display/Article/2959594/daf-covid-19-statistics-march-8-
2022/ (last visited 3/9/2022).
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conferring what is now known as natural immunity, the Air Force has an active-duty
vaccination rate of 97.9%, a reserve vaccination rate of 93.2%, and a total force
vaccination rate of 96.3%. Further, there are currently 1,202 medical exemptions and
another 1,604 administrative exemptions that have been approved, demonstrating that
a “no exception” policy is not necessary to mission accomplishment. Further, in light
of these vaccination numbers, any Air Force personnel I would interact with in my
duties are almost certainly vaccinated or naturally immune and thus I would pose no
risk to them.

Pursuant to 28 U.S.C. §1746, I declare under penalties of perjury under the laws of the United
States of America that the foregoing Declaration is true and cerfect-to the best of my knowledge
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO - Western Division at Cincinnati

HUNTER DOSTER, et. al. : Case No. 1:22-CV-84
Plaintiffs
%
FRANK KENDALL, et. al.
Defendants
E RATI E DIL

Pursuant to 28 U.S.C. §1746, the undersigned, Joe Dills, makes the following declaration, under
penalty of perjury under the laws of the United States of America, that the facts contained herein
are true and correct to the best of my knowledge and belief and that such facts are made based on
my personal knowledge:

1. My name is Joe Dills, and I am a Plaintiff in the above captioned matter.

2. Recently, the Government raised the prospect of receiving the Novavax vaccine in an
apparent attempt to accommodate my closely held religious beliefs (even if it requires
travelling internationally to do so despite the fact many countries prohibit entry of
unvaccinated persons, and 'despite the fact the Government is not making anyone who
has received an administrat_ive or temporary medical exemption do so).

3. The Novavax vaccine had confirmation testing performed with aborted fetal tissue

lines.! My belief is that this vaccine is just as morally objectionable from a religious

perspective as the existing Pfizer, Moderna, and Johnson & Johnson vaccines.

! https://www.science.org/doi/10.1126/science.abel1502 (last visited 3/9/2022). See, also, https://
cogforlife.org/guidance/ (last visited 3/9/2022).

Scanned with CamScanner
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4. Ifavaccine for COVID-19 is fully approved by the FDA in the United States, and is
not manufactured, developed, or tested (including confirmation testing) with aborted
fetal tissue, would receive it, consistent with my beliefs. As such, the exemption/

| accommodation that I am requesting is a temporary accommodation.

& 5. From March, 2020, through August, 2021, the Air Force, my unit, and those in my

r carecer ficld and with my duties were able to fully perform our duties and accomplish

mission objectives, notwithstanding the lack of a vaccine to COVID-19 or the

occurrence of COVID-19 generally in the community and in the Air Force. We were
able to deploy and operate in forward locations and accomplish our mission
notwithstanding COVID-19. The same is true for those in any potential or projected
follow-on assignments. The Air Force, and my unit, were able to ably adapt and
overcome the challenges of COVID-19.

6. Further, based on March 8, 2022 COVID-19 statistics published by the Department of
the Air Force,? 132,401 Air Force members have recovered from COVID-19 thus
conferring what is now known as natural immunity, the Air Force has an active-duty

vaccination rate of 97.9%, a reserve vaccination rate of 93.2%, and a total force

vaccination rate of 96.3%. Further, there are currently 1,202 medical exemptions and
another 1,604 administrative exemptions that have been approved, demonstrating that
a “no exception” policy is not necessary to mission accomplishment. Further, in light

of these vaccination numbers, any Air Force personnel [ would interact with in my

2 https://www.af.mil/News/Article-Display/Article/2959594/daf-covid-19-statistics-
march-8-2022/ (last visited 3/9/2022).

Scanned with CamScanner
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duties are almost certainly vaccinated or naturally immune and thus I would pose no
risk to them.

Pursuant to 28 U.S.C. §1746, | declare under penalties of perjury under the laws of the United
States of America that the foregoing Declaration is true and correct to the best of my knowledge
and belief and that such facts are made based on my personal knowledge.

Executed on |4 MAL 22

Joe Dills

Scanned with CamScanner
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO — Western Division at Cincinnati
HUNTER DOSTER, et. al. : Case No. 1:22-CV-84
Plaintiffs
Y
FRANK KENDALL, et. al.
Defendants

DECLARATION OF HUNTER DOSTER

Pursuant to 28 U.S.C. §1746, the undersigned, Hunter Doster, makes the following declaration,
under penalty of perjury under the laws of the United States of America, that the facts contained
herein are true and correct to the best of my knowledge and belief and that such facts are made
based on my personal knowledge:

1. My name is Hunter Doster, and I am a Plaintiff in the above captioned matter.

2. Recently, the Government raised the prospect of receiving the Novavax vaccine in an
apparent attempt to accommodate my closely held religious beliefs (even if it requires
travelling internationally to do so despite the fact many countries prohibit entry of
unvaccinated persons, and despite the fact the Government is not making anyone who
has received an administrative or temporary medical exemption do so).

3. The Novavax vaccine had confirmation testing performed with aborted fetal tissue
lines.! My belief is that this vaccine is just as morally objectionable from a religious

perspective as the existing Pfizer, Moderna, and Johnson & Johnson vaccines.

! https://www.science.org/doi/10.1126/science.abe1502 (last visited 3/9/2022). See, also,
https://cogforlife.org/guidance/ (last visited 3/9/2022).




Case: 1:22-cv-00084-MWM Doc #: 30-7 Filed: 03/16/22 Page: 2 of 3 PAGEID #: 2104

4. If avaccine for COVID-19 is approved by the FDA in the United States, and is not
manufactured, developed, or tested (including confirmation testing) with aborted fetal
tissue, I am willing to receive it, consistent with my beliefs. As such, the
exemption/accommodation that I am requesting is a temporary accommodation.

5. From March, 2020, through August, 2021, the Air Force, my unit, and those in my
career field and with my duties were able to fully perform our duties and accomplish
mission objectives, notwithstanding the lack of a vaccine to COVID-19 or the
occurrence of COVID-!9 generally in the community and in the Air Force. We were
able to deploy and operate in forward locations and accomplish our mission
notwithstanding COVID-19. The same is true for those in any potential or projected
follow-on assignments. The Air Force, and my unit, were able to ably adapt and
overcome the challenges of COVID-19.

6. Further, based on March 8, 2022 COVID-19 statistics published by the Department of
the Air Force,? 132,401 Air Force members have recovered from COVID-19 thus
conferring what is now known as natural immunity, the Air Force has an active-duty
vaccination rate of 97.9%, a reserve vaccination rate of 93.2%, and a total force
vaccination rate of 96.3%. Further, there are currently 1,202 medical exemptions and
another 1,604 administrative exemptions that have been approved, demonstrating that
a “no exception” policy is not necessary to mission accomplishment. Further, in light

of these vaccination numbers, any Air Force personnel I would interact with in my

2 https://www.af. mil/News/Article-Display/Article/2959594/daf-covid-19-statistics-march-8-
2022/ (last visited 3/9/2022).
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duties are almost certainly vaccinated or naturally immune and thus I would pose no
risk to them.

Pursuant to 28 U.S.C. §1746, I declare under penalties of perjury under the laws of the United
States of America that the foregoing Declaration is true and correct to the best of my knowledge
and belief and that such facts are made based on my personal knowledge.

Executed on 5/ 0]/ QIOJLGL . WV ‘é%

[NAME]
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO - Western Division at Cincinnati
HUNTER DOSTER, et. al. : Case No. 1:22-CV-84
Plaintiffs
V.
FRANK KENDALL, et. al.
Defendants

DECLARATION OF BENJAMIN LEIBY

Pursuant to 28 U.S.C. 81746, the undersigned, Benjamin Leiby, makes the following declaration,
under penalty of perjury under the laws of the United States of America, that the facts contained
herein are true and correct to the best of my knowledge and belief and that such facts are made
based on my personal knowledge:

1. My name is Benjamin Leiby, and | am a Plaintiff in the above captioned matter.

2. Recently, the Government raised the prospect of receiving the Novavax vaccine in an
apparent attempt to accommodate my closely held religious beliefs (even if it requires
travelling internationally to do so despite the fact many countries prohibit entry of
unvaccinated persons, and despite the fact the Government is not making anyone who
has received an administrative or temporary medical exemption do so).

3. The Novavax vaccine had confirmation testing performed with aborted fetal tissue
lines.! My belief is that this vaccine is just as morally objectionable from a religious

perspective as the existing Pfizer, Moderna, and Johnson & Johnson vaccines.

! https://www.science.org/doi/10.1126/science.abe1502 (last visited 3/9/2022). See, also,
https://cogforlife.org/guidance/ (last visited 3/9/2022).



https://www.science.org/doi/10.1126/science.abe1502
https://cogforlife.org/guidance/
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4. Should a vaccine come to market, approved by the FDA in the United States, and
consistent with my beliefs, I am willing to receive it. As such, the
exemption/accommodation that | am requesting is a temporary accommaodation.

5. From March, 2020, through August, 2021, the Air Force, my unit, and those in my
career field and with my duties were able to fully perform our duties and accomplish
mission objectives, notwithstanding the lack of a vaccine to COVID-19 or the
occurrence of COVID-19 generally in the community and in the Air Force. We were
able to deploy and operate in forward locations and accomplish our mission
notwithstanding COVID-19. The same is true for those in any potential or projected
follow-on assignments. The Air Force, and my unit, were able to ably adapt and
overcome the challenges of COVID-19.

6. Further, based on March 8, 2022 COVID-19 statistics published by the Department of
the Air Force,? 132,401 Air Force members have recovered from COVID-19 thus
conferring what is now known as natural immunity, the Air Force has an active-duty
vaccination rate of 97.9%, a reserve vaccination rate of 93.2%, and a total force
vaccination rate of 96.3%. Further, there are currently 1,202 medical exemptions and
another 1,604 administrative exemptions that have been approved, demonstrating that
a “no exception” policy is not necessary to mission accomplishment. Further, in light
of these vaccination numbers, any Air Force personnel 1 would interact with in my
duties are almost certainly vaccinated or naturally immune and thus | would pose no

risk to them.

2 https://www.af.mil/News/Article-Display/Article/2959594/daf-covid-19-statistics-march-8-
2022/ (last visited 3/9/2022).



https://www.af.mil/News/Article-Display/Article/2959594/daf-covid-19-statistics-march-8-2022/
https://www.af.mil/News/Article-Display/Article/2959594/daf-covid-19-statistics-march-8-2022/
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Pursuant to 28 U.S.C. 81746, | declare under penalties of perjury under the laws of the United
States of America that the foregoing Declaration is true and correct to the best of my knowledge
and belief and that such facts are made based on my personal knowledge.

Executed on 11 March 2022. 2—,,__, B(—JC-[)

Benjamin Lelby
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO — Western Division at Cincinnati
HUNTER DOSTER, et. al. : Case No. 1:22-CV-84
Plaintiffs
\A
FRANK KENDALL, et. al.
Defendants

DECLARATION OF BRETT MARTIN

Pursuant to 28 U.S.C. §1746, the undersigned, Brett Martin, makes the following declaration,
under penalty of perjury under the laws of the United States of America, that the facts contained
herein are true and correct to the best of my knowledge and belief and that such facts are made
based on my personal knowledge:

1. My name is Brett Martin, and I am a Plaintiff in the above captioned matter.

2. Recently, the Government raised the prospect of receiving the Novavax vaccine in an
apparent attempt to accommodate my closely held religious beliefs (even if it requires
travelling internationally to do so despite the fact many countries prohibit entry of
unvaccinated persons, and despite the fact the Government is not making anyone who
has received an administrative or temporary medical exemption do so).

3. The Novavax vaccine had confirmation testing performed with aborted fetal tissue
lines.! My belief is that this vaccine is just as morally objectionable from a religious
perspective as the existing Pfizer, Moderna, and Johnson & Johnson vaccines.

4. 1If a vaccine for COVID-19 is approved by the FDA in the United States, and is not

manufactured, developed, or tested (including confirmation testing) with aborted fetal

Y https://www.science.org/doi/10.1126/science.abe1502 (last visited 3/9/2022). See, also,
https://cogforlife.org/guidance/ (last visited 3/9/2022).
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tissue, I am willing to receive it, consistent with my beliefs. As such, the
exemption/accommodation that I am requesting is a temporary accommodation.

5. From March, 2020, through August, 2021, the Air Force, my unit, and those in my
career field and with my duties were able to fully perform our duties and accomplish
mission objectives, notwithstanding the lack of a vaccine to COVID-19 or the
occurrence of COVID-!9 generally in the community and in the Air Force. We were
able to deploy and operate in forward locations and accomplish our mission
notwithstanding COVID-19. The same is true for those in any potential or projected
follow-on assignments. The Air Force, and my unit, were able to ably adapt and
overcome the challenges of COVID-19.

6. Further, based on March 8, 2022 COVID-19 statistics published by the Department of
the Air Force,? 132,401 Air Force members have recovered from COVID-19 thus
conferring what is now known as natural immunity, the Air Force has an active-duty
vaccination rate of 97.9%, a reserve vaccination rate of 93.2%, and a total force
vaccination rate of 96.3%. Further, there are currently 1,202 medical exemptions and
another 1,604 administrative exemptions that have been approved, demonstrating that
a “no exception” policy is not necessary to mission accomplishment. Further, in light
of these vaccination numbers, any Air Force personnel I would interact with in my
duties are almost certainly vaccinated or naturally immune and thus I would pose no
risk to them.

Pursuant to 28 U.S.C. §1746, I declare under penalties of perjury under the laws of the United
States of America that the foregoing Declaration is true and correct to the best of my knowledge
and belief and that such facts are made based on my personal knowledge.

2 https://www.af.mil/News/Article-Display/Article/2959594/daf-covid-19-statistics-march-8-
2022/ (last visited 3/9/2022).
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Executed on B ‘ z _’J‘OlQ W—%

Brett Martin
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO — Western Division at Cincinnati
HUNTER DOSTER, et. al. | Case No. 1:22-CV-84
Plaintifts
V.
FRANK KENDALL, et. al.

Defendants

DECLARATION OF CONNOR MCCORMICK

Pursuant to 28 U.S.C. §1746, the undersigned, Connor McCormick, makes the following
declaration, under penalty of perjury under the laws of the United States of America, that the
facts contained herein are true and correct to the best of my knowledge and belief and that such
facts are made based on my personal knowledge:
1. My name is Connor McCormick, and I am a Plaintiff in the above captioned matter.
2. Recently, the Government raised the prospect of receiving the Novavax vaccine in an
apparent attempt to accommodate my closely held religious beliefs (even if it requires
travelling internationally to do so despite the fact many countries prohibit entry of
unvaccinated persons, and despite the fact the Government is not making anyone who
has received an administrative or temporary medical exemption do so).
3. The Novavax vaccine had confirmation testing performed with aborted fetal tissue
lines.! My belief is that this vaccine is just as morally objectionable from a religious

perspective as the existing Pfizer, Moderna, and Johnson & Johnson vaccines.

! https://www science.org/doi/10.1126/science abel 502 (last visited 3/9/2022). See, also,
https://cogforlife.org/guidance/ (last visited 3/9/2022).
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Should a vaccine for COVID-19 come to market. approved by the FDA in the United
States, and consistent with my beliefs, I am willing to receive it. As such, the
exemption/accommodation that I am requesting is a temporary accommodation.
From March, 2020, through August, 2021, the Air Force, my unit, and those in my
career field and with my duties were able to fully perform our duties and accomplish
mission objectives, notwithstanding the lack of a vaccine to COVID-19 or the
occurrence of COVID-19 generally in the community and in the Air Force. We were
able to deploy and operate in forward locations and accomplish our mission
notwithstanding COVID-19. The same is true for those in any potential or projected
follow-on assignments. The Air Force, and my unit, were able to ably adapt and
overcome the challenges of COVID-19.

Further, based on March 8, 2022 COVID-19 statistics published by the Department of
the Air Force,? 132,401 Air Force members have recovered from COVID-19 thus
conferring what is now known as natural immunity. I am one of the 132,401
individuals possessing natural immunity. The Air Force has an active-duty
vaccination rate of 97.9%, a reserve vaccination rate of 93.2%, and a total force
vaccination rate of 96.3%. Further, there are currently 1,202 medical exemptions and
another 1,604 administrative exemptions that have been approved, demonstrating that
a “no exception” policy is not necessary to mission accomplishment. Further, in light

of these vaccination numbers as well as my natural immunity status, any Air Force

2 https://www.af mil/News/Article-Display/Article/2959594/daf-covid-19-statistics-march-8-

2022/ (last visited 3/9/2022).
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personnel 1 would interact with in my duties are almost certainly vaccinated or
naturally immune like I and thus would pose no risk to them.

Pursuant to 28 U.S.C. §1746, 1 declare under penalties of perjury under the laws of the United
States of America that the foregoing Declaration is true and correct to the best of my knowledge
and belief and that such facts are made based on my personal knowledge.

Executed on | { M erch 20CL. Corrmn— /L/K&»_,.M/é
[NAME]Connor McCormick
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO — Western Division at Cincinnati
HUNTER DOSTER, et. al. - Case No. 1:22-CV-84
Plaintiffs
V.
FRANK KENDALL, et. al.
Defendants

DECLARATION OF HEIDI MOSHER
Pursuant to 28 U.S.C. §1746, the undersigned, Heidi Mosher, makes the following declaration,

under penalty of perjury under the laws of the United States of America, that the facts contained
herein are true and correct to the best of my knowledge and belief and that such facts are made
based on my personal knowledge:

1. My name is Heidi Mosher, and I am a Plaintiff in the above captioned matter.

2. Recently, the Government raised the prospect of receiving the Novavax vaccine in an
apparent attempt to accommodate my closely held religious beliefs (even if it requires
travelling internationally to do so despite the fact many countries prohibit entry of
unvaccinated persons, and despite the fact the Government is not making anyone who
has received an administrative or temporary medical exemption do s0).

3. The Novavax vaccine had confirmation testing performed with aborted fetal tissue
lines.! My belief is that this vaccine is just as morally objectionable from a religious

perspective as the existing Pfizer, Moderna, and Johnson & Johnson vaccines.

1 https://www.science.org/doi/10.1126/science.abe 1502 (last visited 3/9/2022). See, also,
https://cogforlife.org/guidance/ (last visited 3/9/2022).
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4. If a vaccine for COVID-19 is approved by the FDA in the United States, and is not
manufactured, developed, or tested (including confirmation testing) with aborted fetal
tissue, I am willing to receive it, assuming it is also consistent with my other beliefs
and appropriate informed consent. As such, the exemption/accommodation that I am
requesting is a temporary accommodation.

5. From March, 2020, through August, 2021, the Air Force, my unit, and those in my
career field and with my duties were able to fully perform our duties and accomplish
mission objectives, notwithstanding the lack of a vaccine to COVID-19 or the
occurrence of COVID-19 generally in the community and in the Air Force. We were
able to deploy and operate in forward locations and accomplish our mission
notwithstanding COVID-19. The same is true for those in any potential or projected
follow-on assignments. The Air Force, and my unit, were able to ably adapt and
overcome the challenges of COVID-19.

6. Further, based on March 8, 2022 COVID-19 statistics published by the Department of
the Air Force,?2 132,401 Air Force members, of which I am one, have recovered from
COVID-19 thus conferring what is now known as natural immunity, the Air Force
has an active-duty vaccination rate of 97.9%, a reserve vaccination rate of 93.2%, and
a total force vaccination rate of 96.3%. Further, there are currently 1,202 medical
exemptions and another 1,604 administrative exemptions that have been approved,
demonstrating that a “no exception” policy is not necessary to mission

accomplishment. Further, in light of these vaccination numbers, any Air Force

2 hitps://www.af. mil/News/Article-Display/Article/2959594/daf-covid-19-statistics-march-8-
2022/ (last visited 3/9/2022).
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personnel I would interact with in my duties are almost certainly vaccinated or
naturally immune and thus I would pose no risk to them.

Pursuant to 28 U.S.C. §1746, I declare under penalties of perjury under the laws of the United
States of America that the foregoing Declaration is true and correct to the best of my knowledge
and belief and that such facts are made based on my personal knowledge.

Executed on 10 March 2022 e

Heidi Mosher
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO — Western Division at Cincinnati
HUNTER DOSTER, et. al. : Case No. 1:22-CV-84
Plaintiffs
V.
FRANK KENDALL, et. al.
Defendants

DECLARATION OF PETER FRANCIS NORRIS

Pursuant to 28 U.S.C. §1746, the undersigned, Peter Francis Norris, makes the following
declaration, under penalty of perjury under the laws of the United States of America, that the
facts contained herein are true and correct to the best of my knowledge and belief and that such
facts are made based on my personal knowledge:
1. My name is Peter Francis Norris, and [ am a Plaintiff in the above captioned matter.
2. Recently, the Government raised the prospect of receiving the Novavax vaccine in an
apparent attempt to accommodate my closely held religious beliefs (even if it requires
travelling internationally to do so despite the fact many countries prohibit entry of

unvaccinated persons, and despite the fact the Government is not making anyone who

has received an administrative or temporary medical exemption do s0).
3. The Novavax vaccine had confirmation testing performed with aborted fetal tissue
lines.! My belief is that this vaccine is just as morally objectionable from a religious

perspective as the existing Pfizer, Moderna, and Johnson & Johnson vaccines.

! https://www.science.org/doi/10.1126/science.abel 502 (last visited 3/9/2022). See, also,
https://cogforlife.org/guidance/ (last visited 3/9/2022).
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4. If avaccine for COVID-19 is fully approved by the FDA in the United States, and is
not manufactured, developed, or tested (including confirmation testing) with aborted
fetal tissue, I would receive it, if it is consistent with my beliefs. As such, the
exemption/accommodation that I am requesting is a temporary accommodation.

5. From March, 2020, through August, 2021, the Air Force, my unit, and those in my
career field and with my duties were able to fully perform our duties and accomplish
mission objectives, notwithstanding the lack of a vaccine to COVID-19 or the
occurrence of COVID-19 generally in the community and in the Air Force. We were
able to deploy and operate in forward locations and accomplish our mission
notwithstanding COVID-19. The same is true for those in any potential or projected
follow-on assignments. The Air Force, and my unit, were able to ably adapt and
overcome the challenges of COVID-19.

6. Further, based on March 8, 2022 COVID-19 statistics published by the Department of
the Air Force,? 132,401 Air Force members have recovered from COVID-19 thus
conferring what is now known as natural immunity, the Air Force has an active-duty
vaccination rate of 97.9%, a reserve vaccination rate of 93.2%, and a total force
vaccination rate of 96.3%. Further, there are currently 1,202 medical exemptions and
another 1,604 administrative exemptions that have been approved, demonstrating that
a “no exception” policy is not necessary to mission accomplishment. Further, in light

of these vaccination numbers, any Air Force personnel I would interact with in my

2 https://www.af.mil/News/Article-Display/Article/2959594/daf-covid-19-statistics-march-8-
2022/ (last visited 3/9/2022).
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duties are almost certainly vaccinated or naturally immune and thus I would pose no
risk to them.

Pursuant to 28 U.S.C. §1746, I declare under penalties of perjury under the laws of the United
States of America that the foregoing Declaration is true and correct to the best of my knowledge
and belief and that such facts are made based on my personal knowledge.

Executed on H ./%f 292 . M/——

Peter Francis Norris
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO - Western Division at Cincinnati

HUNTER DOSTER, et. al. / Case No. 1:22-CV-84

Plaintiffs

V.

FRANK KENDALL, et. al.

Defendants

DECLARATION OF PATRICK POTTINGER

Pursuant to 28 U.S.C. §1746, the undersigned, Patrick Pottinger, makes the following

declaration, under penalty of perjury under the laws of the United States of America, that the

facts contained herein are true and correct to the best of my knowledge and belief and that such

facts are made based on my personal knowledge:

1.

My name is Patrick Pottinger, and I am a Plaintiff in the above captioned matter.

2. Recently, the Government raised the prospect of receiving the Novavax vaccine in an

apparent attempt to accommodate my closely held religious beliefs (even if it requires
travelling internationally to do so despite the fact many countries prohibit entry of
unvaccinated persons, and despite the fact the Government is not making anyone who
has received an administrative or temporary medical exemption do so).

The Novavax vaccine had confirmation testing performed with aborted fetal tissue
lines." My belief is that this vaccine is just as morally objectionable from a religious
perspective as the existing Pfizer, Moderna, and Johnson & Johnson vaccines.

If a vaccine for COVID-19 is approved by the FDA in the United States, and is not

manufactured, developed, or tested (including confirmation testing) with aborted fetal

! https://www.science.org/doi/10.1126/science.abe502 (last visited 3/9/2022). See, also,

https://cogforlife.org/guidance/ (last visited 3/9/2022).
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tissue,  am willing to receive it, consistent with my beliefs. As such, the
exemption/accommodation that I am requesting is a temporary accommodation.
From March, 2020, through August, 2021, the Air Force, my unit, and those in my
career field and with my duties were able to fully perform our duties and accomplish
mission objectives, notwithstanding the lack of a vaccine to COVID-19 or the
occurrence of COVID-19 generally in the community and in the Air Force. We were
able to deploy and operate in forward locations and accomplish our mission
notwithstanding COVID-19. The same is true for those in any potential or projected
follow-on assignments. The Air Force, and my unit, were able to ably adapt and
overcome the challenges of COVID-19.

Further, based on March 8, 2022 COVID-19 statistics published by the Department of
the Air Force,” 132,401 Air Force members have recovered from COVID-19 thus
conferring what is now known as natural immunity, the Air Force has an active-duty
vaccination rate of 97.9%, a reserve vaccination rate of 93.2%, and a total force
vaccination rate of 96.3%. Further, there are currently 1,202 medical exemptions and
another 1,604 administrative exemptions that have been approved, demonstrating that
a “no exception” policy is not necessary to mission accomplishment. Further, in light
of these vaccination numbers, any Air Force personnel I would interact with in my
duties are almost certainly vaccinated or naturally immune and thus I would pose no

risk to them.

Pursuant to 28 U.S.C. §1746, 1 declare under penalties of perjury under the laws of the United
States of America that the foregoing Declaration is true and correct to the best of my knowledge
and belief and that such facts are made based on my personal knowledge.

2 https://www.af mil/News/Article-Display/Article/2959594/daf-covid-19-statistics-march-8-

2022/ (last visited 3/9/2022).
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Executedon [|pa2 2033 | :? ‘Q\/\/

[NAME] Patrick Pottinger
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO - Western Division at Cincinnati
HUNTER DOSTER, et. al. : Case No. 1:22-CV-84
Plaintiffs
V.
FRANK KENDALL, et. al.
Defendants

DECLARATION OF ALEX RAMSPERGER

Pursuant to 28 U.S.C. §1746, the undersigned, Alex Ramsperger, makes the following
declaration, under penalty of perjury under the laws of the United States of America, that the
facts contained herein are true and correct to the best of my knowledge and belief and that such
facts are made based on my personal knowledge:

1. My name is Alex Ramsperger, and I am a Plaintiff in the above captioned matter.

2. Recently, the Government raised the prospect of receiving the Novavax vaccine in an
apparent attempt to accommodate my closely held religious beliefs (even if it requires
travelling internationally to do so despite the fact many countries prohibit entry of
unvaccinated persons, and despite the fact the Government is not making anyone who
has received an administrative or temporary medical exemption do so).

3. The Novavax vaccine had confirmation testing performed with aborted fetal tissue
lines.! My belief is that this vaccine is just as morally objectionable from a religious

perspective as the existing Pfizer, Moderna, and Johnson & Johnson vaccines.

! https://www science.org/doi/10.1126/science.abel 502 (last visited 3/9/2022). See, also,
https://cogforlife.org/guidance/ (last visited 3/9/2022).
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4. Should a vaccine for COVID-19 come to market, approved by the FDA in the United
States, and consistent with my beliefs, I am willing to receive it. As such, the
exemption/accommodation that [ am requesting is a temporary accommodation.

5. From March, 2020, through August, 2021, the Air Force, my unit, and those in my
career field and with my duties were able to fully perform our duties and accomplish
mission objectives, notwithstanding the lack of a vaccine to COVID-19 or the
occurrence of COVID-19 generally in the community and in the Air Force. We were
able to deploy and operate in forward locations and accomplish our mission
notwithstanding COVID-19. The same is true for those in any potential or projected
follow-on assignments. The Air Force, and my unit, were able to ably adapt and
overcome the challenges of COVID-19.

6. Further, based on March 8, 2022 COVID-19 statistics published by the Department of
the Air Force,” 132,401 Air Force members have recovered from COVID-19 thus
conferring what is now known as natural immunity, the Air Force has an active-duty
vaccination rate of 97.9%, a reserve vaccination rate of 93.2%, and a total force
vaccination rate of 96.3%. I am one of the 132,401 that have natural immunity.
Further, there are currently 1,202 medical exemptions and another 1,604
administrative exemptions that have been approved, demonstrating that a “no
exception” policy is not necessary to mission accomplishment. Further, in light of

these vaccination numbers, any Air Force personnel I would interact with in my

2 https://www.af. mil/News/Article-Display/Article/2959594/daf-covid-19-statistics-march-8-
2022/ (last visited 3/9/2022).
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duties are almost certainly vaccinated or naturally immune and thus I would pose no
risk to them.

Pursuant to 28 U.S.C. §1746, I declare under penalties of perjury under the laws of the United
States of America that the foregoing Declaration is true and correct to the best of my knowledge
and belief and that such facts are made based on my personal knowledge.

Executedon || Macch 02 é

[NAME]Alex Ramsperger
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO — Western Division at Cincinnati
HUNTER DOSTER, et. al. ) Case No. 1:22-CV-84
Plaintiffs
V.
FRANK KENDALL, et. al.
Defendants

DECLARATION OF DANIEL REINEKE

Pursuant to 28 U.S.C. 81746, the undersigned, Daniel Reineke, makes the following declaration,
under penalty of perjury under the laws of the United States of America, that the facts contained
herein are true and correct to the best of my knowledge and belief and that such facts are made
based on my personal knowledge:

1. My name is Daniel Reineke, and | am a Plaintiff in the above captioned matter.

2. Recently, the Government raised the prospect of receiving the Novavax vaccine in an
apparent attempt to accommodate my closely held religious beliefs (even if it requires
travelling internationally to do so despite the fact many countries prohibit entry of
unvaccinated persons, and despite the fact the Government is not making anyone who
has received an administrative or temporary medical exemption do so).

3. The Novavax vaccine had confirmation testing performed with aborted fetal tissue
lines.! My belief is that this vaccine is just as morally objectionable from a religious

perspective as the existing Pfizer, Moderna, and Johnson & Johnson vaccines.

! https://www.science.org/doi/10.1126/science.abe1502 (last visited 3/9/2022). See, also,
https://cogforlife.org/quidance/ (last visited 3/9/2022).
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4. If avaccine for COVID-19 is fully approved by the FDA in the United States, and is
not manufactured, developed, or tested (including confirmation testing) with aborted
fetal tissue, would receive it, consistent with my beliefs. As such, the
exemption/accommodation that | am requesting is a temporary accommodation.

5. From March, 2020, through August, 2021, the Air Force, my unit, and those in my
career field and with my duties were able to fully perform our duties and accomplish
mission objectives, notwithstanding the lack of a vaccine to COVID-19 or the
occurrence of COVID-19 generally in the community and in the Air Force. We were
able to deploy and operate in forward locations and accomplish our mission
notwithstanding COVID-19. The same is true for those in any potential or projected
follow-on assignments. The Air Force, and my unit, were able to ably adapt and
overcome the challenges of COVID-109.

6. Further, based on March 8, 2022 COVID-19 statistics published by the Department of
the Air Force,? 132,401 Air Force members have recovered from COVID-19 thus
conferring what is now known as natural immunity, the Air Force has an active-duty
vaccination rate of 97.9%, a reserve vaccination rate of 93.2%, and a total force
vaccination rate of 96.3%. Further, there are currently 1,202 medical exemptions and
another 1,604 administrative exemptions that have been approved, demonstrating that
a “no exception” policy is not necessary to mission accomplishment. Further, in light

of these vaccination numbers, any Air Force personnel | would interact with in my

2 https://www.af.mil/News/Article-Display/Article/2959594/daf-covid-19-statistics-march-8-
2022/ (last visited 3/9/2022).



https://www.af.mil/News/Article-Display/Article/2959594/daf-covid-19-statistics-march-8-2022/
https://www.af.mil/News/Article-Display/Article/2959594/daf-covid-19-statistics-march-8-2022/
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duties are almost certainly vaccinated or naturally immune and thus | would pose no

risk to them.

Pursuant to 28 U.S.C. 81746, | declare under penalties of perjury under the laws of the United
States of America that the foregoing Declaration is true and correct to the best of my knowledge
and belief and that such facts are made based on my personal knowledge.

Executed on 3-15-2022 Daniel Reineke
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO — Western Division at Cincinnati

HUNTER DOSTER, et. al. ; Case No. 1:22-CV-84

Plaintiffs
V.
FRANK KENDALL, et. al.

Defendants

DECLARATION OF BENJAMIN LUKE RINALDI

Pursuant to 28 U.S.C. §1746, the undersigned, Benjamin Luke Rinaldi, makes the following
declaration, under penalty of perjury under the laws of the United States of America, that the
facts contained herein are true and correct to the best of my knowledge and belief and that such
facts are made based on my personal knowledge:

1. My name is Benjamin Luke Rinaldi, and I am a Plaintiff in the above captioned
matter.

2. Recently, the Government raised the prospect of receiving the Novavax vaccine in an
apparent attempt to accommodate my closely held religious beliefs (even if it requires
travelling internationally to do so despite the fact many countries prohibit entry of
unvaccinated persons, and despite the fact that, to my knowledge, the Government is
not making anyone who has received an administrative or temporary medical

exemption do so).
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3. The Novavax vaccine had confirmation testing performed with aborted fetal tissue
lines.! I believe this vaccine is morally objectionable from a religious perspective,
similar to the Pfizer, Moderna, and Johnson & Johnson vaccines.

4. If a vaccine for COVID-19 is approved by the FDA in the United States and is not
manufactured, developed, or tested (including confirmation testing) with aborted fetal
tissue, I am willing to receive it, if consistent with my beliefs. As such, the
exemption/accommodation that I am requesting is a temporary accommodation.

5. During the period from March, 2020, through the Summer of 2020 I served as a C-5
pilot and I recall no issues to mission accomplishment being caused by my or others’
lack of reception of a COVID-19 vaccine. Since that time, I have served as a student
at the Air Force Institute of Technology, from which I am projected to graduate on-
time near the end of this month. From my perspective, the Air Force, my unit, and
those in my career field and with my duties were able to perform our duties and
accomplish mission objectives, notwithstanding the lack of a vaccine to COVID-19 or
the occurrence of COVID-19 generally in the community and in the Air Force. The
Air Force, and my unit, were able to effectively adapt and overcome the challenges of
COVID-19.

6. Further, based on March 8, 2022 COVID-19 statistics published by the Department of
the Air Force,? 132,401 Air Force members have recovered from COVID-19 thus

conferring what is now known as natural immunity (I can provide documented proof

1 https://www.science.org/doi/10.1126/science.abel502 (last visited 3/14/2022). See, also,
https://cogforlife.org/guidance/ (last visited 3/14/2022).

2 https://www.af.mil/News/Article-Display/Article/2959594/daf-covid-19-statistics-march-8-
2022/ (last visited 3/14/2022).
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of my own recovery), the Air Force has an active-duty vaccination rate of 97.9%, a
reserve vaccination rate of 93.2%, and a total force vaccination rate of 96.3%.
Further, there are currently 1,202 medical exemptions and another 1,604
administrative exemptions that have been approved, demonstrating that a “no
exception” policy is not necessary to mission accomplishment. Further, in light of
these vaccination numbers, any Air Force personnel I would interact with in my
duties are almost certainly vaccinated or naturally immune and thus I would pose
very little risk to them.

Pursuant to 28 U.S.C. §1746, I declare under penalties of perjury under the laws of the United
States of America that the foregoing Declaration is true and correct to the best of my knowledge
and belief and that such facts are made based on my personal knowledge.

Executed on 15 MARCH 2022, Benjamin Luke Rinaldi
[NAME]
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO — Western Division at Cincinnati

HUNTER DOSTER, et. al. : Case No. 1:22-CV-84

Plaintiffs
V.
FRANK KENDALL, et. al.

Defendants

DECLARATION OF DOUGLAS RUYLE

Pursuant to 28 U.S.C. §1746, the undersigned, Douglas Ruyle, makes the following declaration,
under penalty of perjury under the laws of the United States of America, that the facts contained
herein are true and correct to the best of my knowledge and belief and that such facts are made
based on my personal knowledge:

1. My name is Douglas Ruyle, and I am a Plaintiff in the above captioned matter.

2. Recently, the Government raised the prospect of receiving the Novavax vaccine in an
apparent attempt to accommodate my closely held religious beliefs (even if it requires
travelling internationally to do so despite the fact many countries prohibit entry of
unvaccinated persons, and despite the fact the Government is not making anyone who
has received an administrative or temporary medical exemption do so).

3. The Novavax vaccine had confirmation testing performed with aborted fetal tissue
lines.! My belief is that this vaccine is just as morally objectionable from a religious

perspective as the existing Pfizer, Moderna, and Johnson & Johnson vaccines.

! https://www.science.org/doi/10.1126/science.abel1502 (last visited 3/9/2022). See, also,
https://cogforlife.org/guidance/ (last visited 3/9/2022).
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4. If a vaccine for COVID-19 is approved by the FDA in the United States, and is not
manufactured, developed, or tested (including confirmation testing) with aborted fetal
tissue, I am willing to receive it, consistent with my beliefs. As such, the
exemption/accommodation that I am requesting is a temporary accommodation.

5. From March, 2020, through August, 2021, the Air Force, Space Force, my unit, and
those in my career field and with my duties were able to fully perform our duties and
accomplish mission objectives, notwithstanding the lack of a vaccine to COVID-19 or
the occurrence of COVID-19 generally in the community and in the Air Force and
Space Force. We were able to deploy and operate in forward locations, classified
spaces, and accomplish our mission notwithstanding COVID-19. The same is true for
those in any potential or projected follow-on assignments. The Air Force, Space
Force, and my unit, were able to ably adapt and overcome the challenges of COVID-
19.

6. Further, based on March 8, 2022 COVID-19 statistics published by the Department of
the Air Force,? 132,401 Air Force members have recovered from COVID-19 (which
includes me) thus conferring what is now known as natural immunity (affirmed by
approximately 150 research studies®), the Air Force has an active-duty vaccination
rate of 97.9%, a reserve vaccination rate of 93.2%, and a total force vaccination rate
0f 96.3%. Further, there are currently 1,202 medical exemptions and another 1,604

administrative exemptions that have been approved, demonstrating that a “no

2 https://www.af.mil/News/Article-Display/Article/2959594/daf-covid-19-statistics-march-8-
2022/ (last visited 3/9/2022).

3 https://brownstone.org/articles/79-research-studies-affirm-naturally-acquired-immunity-to-
covid-19-documented-linked-and-quoted/ The website has continued to update the number of
articles on natural immunity from 79 up to 150 (last visited 3/9/2022).
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exception” policy is not necessary to mission accomplishment. Further, in light of
these vaccination numbers, any Air Force and Space Force personnel I would interact
with in my duties are almost certainly vaccinated or naturally immune and thus I
would pose no risk to them.

Pursuant to 28 U.S.C. §1746, I declare under penalties of perjury under the laws of the United
States of America that the foregoing Declaration is true and correct to the best of my knowledge
and belief and that such facts are made based on my personal knowledge.

Executed on March 10, 2022. 0""’7'0‘/ %7&/

Douglas Ruyle
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO — Western Division at Cincinnati
HUNTER DOSTER, et. al. : Case No. 1:22-CV-84
Plaintiffs
v.
FRANK KENDALL, et. al.
Defendants

DECLARATION OF CHRISTOPHER SCHULDES

Pursuant to 28 U.S.C. §1746, the undersigned, Christopher Schuldes, makes the following
declaration, under penalty of perjury under the laws of the United States of America, that the
facts contained herein are true and correct to the best of my knowledge and belief and that such
facts are made based on my personal knowledge:
1. My name is Christopher Schuldes, and I am a Plaintiff in the above captioned matter.
2. Recently, the Government raised the prospect of receiving the Novavax vaccine in an
apparent attempt to accommodate my closely held religious beliefs (even if it requires
travelling internationally to do so despite the fact many countries prohibit entry of
unvaccinated persons, and despite the fact the Government is not making anyone who
has received an administrative or temporary medical exemption do so).
3. The Novavax vaccine had confirmation testing performed with aborted fetal tissue
lines.! My belief is that this vaccine is just as morally objectionable from a religious

perspective as the existing Pfizer, Moderna, and Johnson & Johnson vaccines.

! https://www.science.org/doi/10.1126/science.abel1502 (last visited 3/9/2022). See, also,
https://cogforlife.org/guidance/ (last visited 3/9/2022).
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4. If a vaccine for COVID-19 is approved by the FDA in the United States, and is not
manufactured, developed, or tested (including confirmation testing) with aborted fetal
tissue, I am willing to receive it, consistent with my beliefs. As such, the
exemption/accommodation that I am requesting is a temporary accommodation.

5. From March, 2020, through August, 2021, the Air Force, my unit, and those in my
career field and with my duties were able to fully perform our duties and accomplish
mission objectives, notwithstanding the lack of a vaccine to COVID-19 or the
occurrence of COVID-!9 generally in the community and in the Air Force. We were
able to deploy and operate in forward locations and accomplish our mission
notwithstanding COVID-19. The same is true for those in any potential or projected
follow-on assignments. The Air Force, and my unit, were able to ably adapt and
overcome the challenges of COVID-19.

6. Further, based on March 8, 2022 COVID-19 statistics published by the Department of
the Air Force,? 132,401 Air Force members have recovered from COVID-19 thus
conferring what is now known as natural immunity, the Air Force has an active-duty
vaccination rate of 97.9%, a reserve vaccination rate of 93.2%, and a total force
vaccination rate of 96.3%. Further, there are currently 1,202 medical exemptions and
another 1,604 administrative exemptions that have been approved, demonstrating that
a “no exception” policy is not necessary to mission accomplishment. Further, in light

of these vaccination numbers, any Air Force personnel I would interact with in my

2 https://www.af.mil/News/Article-Display/Article/2959594/daf-covid-19-statistics-march-8-
2022/ (last visited 3/9/2022).
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duties are almost certainly vaccinated or naturally immune and thus I would pose no
risk to them.
7. I wanted to address certain of the statements made in Colonel Heaslip’s declaration.

a. He mentions a conversation we had in December, 2021. With respect, I recall
that conversation in detail and recall it completely differently. At the time I
was doing significant amounts of research trying to identify a vaccine that did
not use fetal stem cells in the R&D/Testing. I did mention to him the
Novavax vaccine could be a potential option based on what I found up to that
point in-time. And I mentioned to him that my wife was against taking any
vaccine while I was open to taking a vaccine if it could be proven to not have
utilized the same process as Pfizer, which was the only FDA approved vaccine
at the time and basis for the SECDEF order -- later research called Novavax
into question but I still hold the same position: If a vaccine is proven to be
developed without connections to fetal stem cells, I would receive it.

b. I would also like to respond to parts of paragraph 3 and the non-current status:
Prior to Col Heaslip’s arrival at 4" Air Force I had volunteered for active-duty
assigned to Air Mobility Command (AMC) as the Affiliation Program
Manager. A tour of duty initially lasting 4 months that was extended to 2
years. During those 2 years on active duty, I was denied 4™ Air Force travel
funding in order to maintain my flight currency despite having received a
flying attachment letter with the C-17 Flying Squadron at Wright-Patterson
AFB. When I returned in 2019 I immediately went to work on regaining

currency and my last flight was in October, 2019.Upon Col Heaslip’s arrival |
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had been in the appeal for my denial of re-enlistment since April 2020. Being
on an enlistment extension precluded me from performing any flying or
maintaining most currency items was the second contributing factor to my
non-current status. Without the direct intervention of his predecessor Director
Col Nick McKenzie demanding I be allowed to participate in UTAs and
Annual Tour while waiting for a response to the appeal, I would have lost
over 16 months of service time in addition to my currency — a decision they
would have made without Col McKenzie’s direct intervention.

c. Prior to the approval of my appeal, and during the height of the pandemic,
training slots were limited on the UTAs and I was ordered to give the flying
squadron members priority and not take any training slots away from them as
openings were limited and they were making up for lost time. Despite that |
was fully current on all events that were possible without initiating my re-
qualification training clock as of my last performed UTA in December 2021.

d. Regarding the point of being non-current after my appeal was approved: | was
only non-current for flying as it was impractical to impossible to return to full
flying status by August 24th, 2021 as it was only the first month back after my
appeal was approved. I had only begun to re-engage with the 729" Airlift
Squadron (AS) Training Section to come up with a plan for re-qualification.
Additionally, it is the policy of the 729th AS for members and attached flyers
(like myself) who are unqualified must not perform ground/flying training

events that would “start the clock™ on upgrade back to fully qualified status as



Case: 1:22-cv-00084-MWM Doc #: 30-18 Filed: 03/16/22 Page: 5 of 8 PAGEID #: 2140

it could cause a shortfall of time if a delay in training were to occur (which
was more likely due to the pandemic and cancelled training events or flying).

e. Regarding the point that I failed to re-enlist on time hoping that the Air Force
would authorize an enlisted aviation bonus: I would be happy to share emails
that demonstrate that I signed the re-enlistment paperwork in August 2021 and
had requested LtCol Ben Jody to perform the oath of enlistment. Due to a
scheduling conflict, he was not available in August and at the time had no
information regarding the immediate cancelation of the extension and same-
day re-enlistment (July 2021), and based on those same emails neither did 4th
Air Force as I was given until 29 October 2021 to make a decision about the
vaccine or again be denied re-enlistment.

f. Colonel Heaslip states, in Paragraph 14 “Testing for COVID-19 immediately
prior to deployment is not an effective alternative. Due to the nature of
deployments, it may not be possible to obtain test results back before SMSgt
Schuldes is scheduled to deploy.”

i. However, ALL Reserve Contingency Response and Flying Squadron
unit type codes (UTCs) activation response times exceed what is
required for a COVID test result by several days.

il. Further, a rapid PCR test results can be accomplished in 20 minutes at
any of a multitude of medical facilities that are no less than 5-minutes
driving distance from my home.

g. Colonel Heaslip also states: “In addition, if he tested positive immediately

prior to deployment, the military would have to quickly modify its operational
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plans to either find a replacement or risk deploying without his expertise.”
However, I know of several personnel at 4" AF who were vaccinated that still
contracted COVID-19 multiple times over the course of the pandemic. I,
however, never took a day off from civilian work or military duty while
working at several hospitals setting up COVID-19 surge shelters. Second, I
performed my duty while wearing a mask and following HPCON protocol
during the pandemic. Third, prior to an available vaccine the SCIF has been
routinely occupied by unvaccinated personnel during the entire pandemic with
the only requirement being the use of a mask indoors, as was the same for the
entire building. Air conditioning systems were not disabled in the building or
SCIF, and the only requirement imposed was to wear a mask while indoors.
h. Colonel Heaslip also states: “The unit cannot afford to place SMSgt Schuldes
in a non-deployable status because of the ever-increasing need and
dependence on an already short-staffed requirement. Having a member non-
deployable places a larger burden on the other service members within the
contingency response/loadmaster section and hurts overall unit readiness.”
Over the course of my 6-years assigned to the 4" AF Staff I have known
several non-deployable members who were capable of completing their
assigned duties for years that were not involuntarily assigned to the IRR. If the
same justifications were used to assign, for example, a pregnant member to
the IRR — which carries with it a medical non-deployable status and larger
burden on other service members — it would justifiably be a violation of their

rights. With vaccines being continuously in development without the use of
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fetal stem cells around the world makes this likewise a temporary issue, and a
heightened burden by self-inflicted means on an already short-staffed
requirement.

i.  He also states: “10. SMSgt Schuldes is a Traditional Reservist and has full-
time civilian employment. As a result, the majority of his time in the unit
occurs on UTA weekends. He could not perform these duties on non-UTA
weekends because the unit is structured to provide all the services and training
our service members require one particular weekend a month.” However, the
above statement is inaccurate. Enlisted Aviators perform a majority of their
training M-F when offered and/or required (I.e., local flights for currency and
simulator training events are only conducted M-F, shooting the M-9/4 on
Fridays, Fitness testing on Thursdays, etc.). I cannot think of any events
during the pandemic that were incapable of being conducted without the use
of a mask and/or are outdoors.

J. He next states: “Currently, SMSgt Schuldes is unqualified as a C-17
loadmaster with the 729th Airlift Squadron. He would have to attend
requalification training that could last several months. The requalification
training would consist of several temporary duty missions encompassing five-
to seven-day overseas trips to countries requiring COVID-19 vaccination for
entry.” However, the vaccine requirement to attend training or go TDY is an
Air Force requirement that came out around the same time as the SECDEF
order and is a way to further limit people from career progression and

discriminate on the basis of religion in violation of RFRA. While USERRA
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protects my civilian career for my continued military service despite the
weekday and extended requirements, the Air Force has shown no interest in
providing the same in return.

Pursuant to 28 U.S.C. §1746, I declare under penalties of perjury under the laws of the United
States of America that the foregoing Declaration is true and correct to the best of my knowledge
and belief and that such facts are made based on my personal knowledge.

Executed on March 11, 2022. %%ﬂ#’_

Christopher Schuldes
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO — Western Division at Cincinnati

HUNTER DOSTER, et. al. : Case No. 1:22-CV-84

Plaintiffs

V.

FRANK KENDALL, et. al.

Defendants

DECLARATION OF EDWARD J. STAPANON, III

Pursuant to 28 U.S.C. §1746, the undersigned, Edward J. Stapanon, I1I, makes the following

declaration, under penalty of perjury under the laws of the United States of America, that the

facts contained herein are true and correct to the best of my knowledge and belief and that such

facts are made based on my personal knowledge:

1.

My name is Edward J. Stapanon, III, and I am a Plaintiff in the above captioned
matter.

Recently, the Government raised the prospect of receiving the Novavax vaccine in an
apparent attempt to accommodate my closely held religious beliefs (even if it requires
travelling internationally to do so despite the fact many countries prohibit entry of
unvaccinated persons, and despite the fact the Government is not making anyone who
has received an administrative or temporary medical exemption do so).

The Novavax vaccine had confirmation testing performed with aborted fetal tissue
lines.! My belief is that this vaccine is just as morally objectionable from a religious

perspective as the existing Pfizer, Moderna, and Johnson & Johnson vaccines.

! https://www.science.org/doi/10.1126/science.abel1502 (last visited 3/9/2022). See, also,

https://cogforlife.org/guidance/ (last visited 3/9/2022).
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4. If a vaccine for COVID-19 is approved by the FDA in the United States, and is not
manufactured, developed, or tested (including confirmation testing) with aborted fetal
tissue, I am willing to receive it, consistent with my beliefs. As such, the
exemption/accommodation that I am requesting is a temporary accommodation.

5. From March, 2020, through August, 2021, the Air Force, my unit, and those in my
career field and with my duties were able to fully perform our duties and accomplish
mission objectives, notwithstanding the lack of a vaccine to COVID-19 or the
occurrence of COVID-19 generally in the community and in the Air Force. We were
able to deploy and operate in forward locations and accomplish our mission
notwithstanding COVID-19. The same is true for those in any potential or projected
follow-on assignments. The Air Force, and my unit, were able to ably adapt and
overcome the challenges of COVID-19.

6. Further, based on March 8, 2022 COVID-19 statistics published by the Department of
the Air Force,? 132,401 Air Force members, of which I am one of after recovering in
August 2021, have recovered from COVID-19 thus conferring what is now known as
natural immunity, the Air Force has an active-duty vaccination rate of 97.9%, a
reserve vaccination rate of 93.2%, and a total force vaccination rate of 96.3%.
Further, there are currently 1,202 medical exemptions and another 1,604
administrative exemptions that have been approved, demonstrating that a “no
exception” policy is not necessary to mission accomplishment. Further, in light of

these vaccination numbers, any Air Force personnel I would interact with in my

2 https://www.af.mil/News/Article-Display/Article/2959594/dat-covid-19-statistics-march-&8-
2022/ (last visited 3/9/2022).
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duties are almost certainly vaccinated or naturally immune and thus I would pose no

risk to them.

Pursuant to 28 U.S.C. §1746, I declare under penalties of perjury under the laws of the United
States of America that the foregoing Declaration is true and correct to the best of my knowledge
and belief and that such facts are made based on my personal knowledge.

STAPANONEDWAR E;Elii;’j-\lzcs)ﬁ.ggngDJ.llm0056877
DJ I Il A 005687744 é‘;te: 2022.03.09 20:19:04 -06'00"

[EDWARD J. STAPANON, III]

Executed on March 9, 2022.
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO - Western Division at Cincinnati
HUNTER DOSTER, et. al. ; Case No. 1:22-CV-84
Plaintiffs
V.
FRANK KENDALL, et. al.
Defendants

DECLARATION OF ADAM THERIAULT

Pursuant to 28 U.S.C. §1746, the undersigned, Adam Theriault, makes the following declaration,
under penalty of perjury under the laws of the United States of America, that the facts contained
herein are true and correct to the best of my knowledge and belief and that such facts are made
based on my personal knowledge:

1. My name is Adam Theriault, and I am a Plaintiff in the above captioned matter.

2. Recently, the Government raised the prospect of receiving the Novavax vaccine in an
apparent attempt to accommodate my closely held religious beliefs (even if it requires
travelling internationally to do so despite the fact many countries prohibit entry of
unvaccinated persons, and despite the fact the Government is not making anyone who
has received an administrative or temporary medical exemption do so). "I can finance
-at great expense to myself and my family- the transit to Canada, but cannot feasibly
travel otherwise because of border restrictions.

3. I have researched the Novavax vaccine. I am now aware of the connections it had in
third party confirmation testing that its personnel participated in, but were run by a
third party. As a company, however, it does not have an extensive history with

aborted fetal tissue lines like Johnson & Johnson, Pfizer, or Moderna. The religious
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question for me, to receive this vaccine, was a close and agonizing one, that |
deliberated on and prayed about extensively, but ultimately determined that I could
receive this vaccine. It was a difficult question and Christians who share my beliefs
about aborted fetal tissue issues in vaccines can, and have, come to the opposite
conclusion about the ability to receive this vaccine, because of the confirmation
testing issue.

4. Also, weighing on my mind in making that determination, is Air Force Policy
Directive 10-26: “The Air Force... must have the offensive and defensive capabilities
required to counter Weapons of Mass Destruction (WMD) in order to dissuade, deter
and defeat those who seek to harm the United States, its citizens, its armed forces, and
its friends and allies through WMD use or threat of use, while maintaining the ability
to respond to and mitigate the effects of WMD use, and to restore deterrence." Air
Force Emergency Managers fulfill this requirement as we are the AFSC that is
responsible for making recommendations for the establishment of policy, defending,
deterring, and mitigating the effects of WMD use. This includes chemical, biological,
radiological, and nuclear weapons. It further extends to infectious disease outbreaks
and epidemics. In this regard I feel it is appropriate to maintain an elevated readiness
posture in relation to other AFSs. This must be considered when making faith-based
decisions which can affect the effectiveness of my capability as a responder.

5. From March, 2020, through August, 2021, the Air Force, my unit, and those in my
career field and with my duties were able to fully perform our duties and accomplish

mission objectives, notwithstanding the lack of a vaccine to COVID-19 or the
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occurrence of COVID-19 generally in the community and in the Air Force. We were
able to deploy and operate in forward locations and accomplish our mission
notwithstanding COVID-19. The same is true for those in any potential or projected
follow-on assignments. The Air Force, and my unit, were able to ably adapt and
overcome the challenges of COVID-19.

6. Further, based on March 8, 2022 COVID-19 statistics published by the Department of
the Air Force,' 132,401 Air Force members have recovered from COVID-19 thus
conferring what is now known as natural immunity, the Air Force has an active-duty
vaccination rate of 97.9%, a reserve vaccination rate of 93.2%, and a total force
vaccination rate of 96.3%. Further, there are currently 1,202 medical exemptions and
another 1,604 administrative exemptions that have been approved, demonstrating that
a “‘no exception” policy is not necessary to mission accomplishment. Further, in light
of these vaccination numbers, any Air Force personnel I would interact with in my
duties are almost certainly vaccinated or naturally immune and thus I would pose no
risk to them.

Pursuant to 28 U.S.C. §1746, I declare under penalties of perjury under the laws of the United
States of America that the foregoing Declaration is true and correct to the best of my knowledge
and belief and that such facts are made based on my personal knowledge.

Executedon /2 March 2027 . m

Adam Theriault

1

https://www.af.mil/News/Article-Display/Article/2959594/daf-covid-19-statistics-march-8-2022/
(last visited 3/9/2022).
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